IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB 


(Also 7 ws oy Ronco ay 
V5) FibAe LI. A Plaintiff, 


JOHN N. MITCHELL, ATTORNEY GENERAL 
QUINCY L. MUMFORD, LIBRARIAN OF 


FILED 
CONGRESS 
Defendants. JAN 44972 
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COMPLAINT FOR AN INJUNCTION AGAINST THAMES F. DAVEY, Clerk 
ENFORCEMENT OF AN ACT OF CONGRESS AND 
DECLARING SAID ACT REPUGNANT TO THE 

CONSTITUTION 


Your petitioner respectfully represents to this Honorable Court 
as follows: 

1. That diversity of citizenship exists between the parties in 
that petitioner is a resident of Louisiana and defendants are residents 
of the District of Columbia. 

2. That the issue involved is a substantial Federal question. 

3. That the issue involves the interpretation of a Federal 
statute that lies exclusively within the jurisdiction of the Federal Court. 

4. That the amount of damages to be sustained will exceed 
$10,000 if the threatened damages are sustained. 

5. That the petitioner is in the business of writing musical 
compositions, copywriting musical compositions, recording musical composi- 
tions on records and magnetic tape and selling the recordings of these 
copywrited musical compositions, 

6, That Congress has enacted certain copywrite laws under Title 
17 of the U.S, Code Annotated pursuant to authority granted Congress by 
the Constitution Article 1 under Section 8, 

7. That the provisions of Title 17 of the U.S. Code Annotated 
provides that any person may have a compulsory license to copy the copy- 


writed musical compositions of the petitioner if the plaintiff permits 
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or himself manufactures recordings of his copywrited compositions, by 
sending Notice of Intent to copy and upon copying, sending $.02 per copy 
to the petitioner. 

8. That the aforementioned compulsory licensing exists in the 
law to prohibit the monopolizing of copywrited musical compositions. 

9. That there currently exists in the music industry a monopoly 
of talent; that the aforesaid monopoly of talent exists by operation of the 
unlawful exercise of the communication monopolies granted to the communica- 
tion networks by the Congress of the United States. 

10. That said monopoly shall hereinafter be referred to as CBS. 

11. That Congress has enacted legislation to amend this anti- 
monopoly provision and also include the magnetic tape duplication of the 
petitioner's recorded compositions by CBS within the provisions of Title 
17 to U.S. Code Annotated in Public Law 140 of the 92nd Congress. 

12. That CBS has utilized its monopoly of entertainment media 
to acquire licenses upon the talents of the performers of the musical com- 
positions of the petitioner. 

13. That CBS has further utilized its communications monopoly 
to market the reproductions of musical compositions directly to the consumer 
through various devices known as record clubs or music service organizations 
wherein CBS sells said reproductions to the consumer at a price less than 
they will sell to the petitioner on a wholesale basis. 

14, That petitioner was in the retail business of selling 
musical recordings to the public thatwre manufactured by CBS, but their 
refusal to sell the product or their licenses at a reasonable price has 
forced the petitioner out of his business or profession of retail sales 
of CBS‘ products, 

15. That the Act passed by Congress requires a mandatory 
licensing by the petitioner to CBS of all his musical compositions and 


provides for a royalty of $,02 per copy, 
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16, That the Act does not require CBS to license to the peti- 
tioner the performance of petitioner's copywrited compositions. 

17. That the petitioner's non-availability of the talents mono- 
polized by CBS will deny petitioner the rights and privileges granted him 
by the Constitution to enjoy the fruits of his creative compositions in 
that he must compulsory license CBS, and because of the CBS' monopoly of 
the basic entertainment media and talent, the petitioner cannot compete 
with CBS in the marketing of recordings of his compositions. 

18. That said Amendment is discrimatory, unfair and in violation 
of the petitioner's rights of due process guaranteed under the Fifth Amend- 
ment to the Constitution of the United States. 

19. That this said Act amending Title 17 is repugnant to, con- 
tradictory to and in violation of the United States Constitution Article 
1, Section 8, giving Congress the power to encourage authors and inventors 
in that CBS is not an author or inventor but an investor or a promoter and 
that the operation of the Amendment not only does not protect the petitioner, 
but in fact destroys him for the benefit of an already existing monopoly. 

20. That said Amendment to Title 17 also violates the existing 
Title 17 in that it not only does not prevent a monopoly in the music 
industry but in fact perpetuates one. 

21. That said Act of Congress created this monopoly for a period 
of less than three (3) years.for CBS. 

22. That this experimental monopoly is an intermittent experi- 
ment and on its face suggests lack of permanent compatability with the 
Constitution and suggests that Congress was aware of the possibility of 
their error and asks for judicial interpretation by implication. 

WHEREFORE, plaintiff prays judgment as follows: 

1, That this Complaint be considered an application for the 
Court to present to the Chief Circuit Judge to empound a three-judge 


tribune as provided in Title 28, Sections 2282 and 2284 for the purpose 
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of ruling on the constitutionality of an Act of Congress. 

2. That the tribune so impounded declare Public Law 140 of the 
92nd Congress repugnant to the Constitution and restrain and permanently 
enjoin the operation and execution of this Act by the defendants and all 


others charged with the enforcement of this Act. 


AL 


JAMES L. FISK 

ATTORNEY FOR PLAINTIFF 
11 5th Street, S. E. 
Washington, D. C. 20003 


District of Columbia $ ae. "Phone: 737-6333 


City of Washington, D.C. 
JAMES L. FISK, being duly sworn, deposes and says: That he 
has read the foregoing Complaint and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to thosematters he 


he believes it to be true. 
JAMES L. FISK 


Sworn to before me this 
4& day of January; 1972. 
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CIV. 1 (2-64) 
(Formerly D. C. Form No, 45 Rev. (6-49)) 


SUMMONS IN A CIVIL ACTION 


Wnited States District Court 


FOR THE 


District of Columbia 
| © 11-72 


CIVIL ACTION FILE No. 


RONALD SHAAB 
also known as RONCO, INC. 


SUMMONS 


Plaintiff 
v. 


JOHN N. MITCHELL, ATTORNEY GENERAL 
~ QUINCY L. MUMFORD, LIBRARIAN OF CONGRESS 


Defendant s 


To the above named Defendant?: 
You are hereby summoned and required to serve upon 


JAMES L. FISK 
plaintiff’s attorney , whose address uu 5th Street, S.E 
‘ Ww Washington, D C. 20003 
sb = = 
S a2 
& 2 5 
60 
ZO days after service of this 
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an shiwee ta th¢ complaint which is herewith served upon you, within 
se . 

summons.ypon Fou, exclusive of the day of service, If you fail to do so, judgment by default will be 


bar 4 
taken against you for the relief demanded in the complaint. 


[Seal of Court] 


Date: January 4 ,1972 


OTE:—This summons {is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure, 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 4 
RONALD SHAAB 


(Also known as Ronco, Inc.) $i 
Plaintiff, : 
ve : Civil No. 11-72 /" / 
JOHN N. MITCHELL, ATTORNEY GENERAL =: y q E 
QUINCY L. MUMFORD, LIBRARIAN OF : N41 
CONGRESS : JAyy 1972 
Defendants. : ES g DA 
cy, Clerp 


APPLICATION FOR DESIGNATION OF THREE JUDGE DIS- 

TRICT COURT; FOR THE CONVENING OF SAID THREE 

JUDGE COURT FOR THE PURPOSE OF A HEARING TO 

ISSUE AN INJUNCTION TO STAY ANY PENDING ACTION 

TO ENFORCE AN ACT OF CONGRESS AND DECLARING SAID 
ACT REPUGNANT TO THE CONSTITUTION 


To the Honorable Judge June Green: 

Application is respectfully made that a three judge District Court be 
designated to hear the plaintiff's application for an injunction to restrain 
the enforcement, operation or execution of Public Law 92-140 of the 92nd 
Congress. 

Application is further made that this hearing for injunction be given 
precedence and assigned for hearing at the earliest practicable day. 


Authority and statement in support of this application is submitted 


fbn EL 


Wi JAMES L. FISK 
ATTORNEY FOR PLAINTIFF 
ll 5th Street, S. E. 
Washington, D. C. 20003 
Tel: 737-6333 


as a part of this application. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB y 
(Also known as Ronco, Inc.), ky 
) 
Plaintiff, ) 
YAN2 119 
Vv. JAM, D G 


JOHN N. MITCHELL, ATTORNEY GENERAL, 
and L. QUINCY MUMFORD, LIBRARIAN 
OF CONGRESS, 


Civil Action 


Defendants, 
No. 11-72 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC. 
1 East 57th Street 

New York, New York 10022 
(212) 688-3778, 


Applicant for 
Intervention. 
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MOTION OF RECORDING INDUSTRY ASSOCIATION OF 

AMERICA, INC. FOR LEAVE TO INTERVENE AS A DEFENDANT 

The Recording Industry Association of America, Inc. 
("RIAA"), by its attorneys, hereby moves, pursuant to Rule 24 (a) 
or, alternatively, Rule 24(b), Fed. R. Civ. P., 28 U.S.C., for 
leave to intervene as a defendant herein, on the grounds that: 

1. RIAA has a direct and profound interest in the 
legislation which is the subject matter of this action and the 
disposition of this action may as a practical matter impair or 
impede its ability to protect that interest. RIAA's interest 


is not adequately represented by existing parties. 


2. RIAA's defense and the main action have common 
questions of law and fact and RIAA's intervention will not 
delay or prejudice the adjudication of the rights of the 
original parties. 

Attached hereto in support of this motion are the 
Affidavit of Henry Brief; the Memorandum of Recording Industry 
Association of America, Inc. in Support of its Motion to 
Intervene and the Answer of Recording Industry Association of 


America, Inc. to the Complaint herein. 


Respectfully submitted, 


ichard J. Wertheimer 


Andrew S. Krulwich 


ARNOLD & PORTER 
1229 19th Street, N. W. 
Washington, D. C. 20036 


Ernest S. Meyers 


LAPORTE & MEYERS 
74 Trinity Place 
New York, New York 10006 


Attorneys for Recording Industry 
Association of America, Inc., 
Applicant for Intervention 


Dated: January 21, 1972 


CERTIFICATE OF SERVICE 


I, Richard J. Wertheimer, hereby certify that copies 
of the accompanying Motion of Recording Industry Association 
of America for Leave to Intervene as a Defendant, Affidavit 
of Henry Brief, Memorandum of Recording Industry Association 
in Support of its Motion to Intervene, and Answer of Recording 
Industry Association of America were served by hand this 
day upon the parties to this action, as follows: 
James L. Fisk, Esquire 
11 Fifth Street, S.E. 
Washington, D.C. 20003 
Attorney for Plaintiff; and 
Lee A, Rau, Esquire 
Room 3416 
Antitrust Division 
U.S. Department of Justice 
Tenth and Pennsylvania Avenue, N.W. 


Washington, D.C. 20530 
Attorney for Defendants. 


Richard S Wertheimer 


Januarye/ , 1972 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB JT E D 


(Also known as Ronco, Inc.), ) , 
' Ai 2 
Vv '. DAy, y 
Vv. “Y, Clergy j 


JOHN N. MITCHELL, ATTORNEY GENERAL, 
and L. QUINCY MUMFORD, LIBRARIAN 
OF CONGRESS, 


Civil Action 
No. 11-72 


Defendants, 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC. 
1 East 57th Street 

New York, New York 10022 

(212) 688-3778, 


Applicant for 
Intervention. 
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MEMORANDUM OF RECORDING INDUSTRY ASSOCIATION OF 
AMERICA, INC. IN SUPPORT OF ITS MOTION TO INTERVENE 

Introduction. In this action plaintiff challenges the 
constitutionality of Public Law 92-140, 85 Stat. 391, an Act 
which creates a limited copyright in sound recording "for the 
purpose of protecting against unauthorized duplication and 
piracy of sound recording . .." Preamble, 85 Stat. 391. 
By the instant motion, the Recording Industry Association of 
America, Inc, ("RIAA") seeks to intervene, pursuant to Rule 24, 
Fed. R. Civ. P,, in order to protect its profound interest in 


litigation which will put an end to record piracy. 


The Senate Judiciary Committee which recommended the 
passage of Public Law 92-140 found as follows: 


"While it is difficult to establish the exact 
volume or dollar value of current piracy 
activity it is estimated by reliable trade 
sources that the annual volume of such piracy 

is now in excess of $100 million. It has been 
estimated that legitimate prerecorded tape sales 
have an annual value of approximately $300 
million. The pirating of records and tapes is 
not only depriving legitimate manufacturers of 
substantial income, but of equal importance is 
denying performing artists and musicians of 
royalties and contributions to pension and 
welfare funds and Federal and State governments 
are losing tax revenues." S. Rep. No. 92-72, 
92d Cong., lst Sess. 3-4 (1971) ("Senate Report"). 


RIAA is the trade association which represents most of the 
legitimate record manufacturers who have been so victimized 
by record piracy. RIAA is thus entitled to intervene of right 
to protect its interest in the subject matter of this action. 


The Act in Issue. Public Law 92-140 ("the Act"), 


approved on October 15, 1971, amends the Copyright Act, 17 


U.S.C. § 1 et seq., to provide a limited copyright in sound 
1/ 
recordings. Such copyright "shall apply only to sound 


recordings fixed, published, and copyrighted on and after the 


effective date of this Act [February 15, 1972] and before 


1/ A copy of the Act is attached hereto for the convenience 

of the Court. Section 1(a) of the Act adds a new subsection 

to Section 1 of 17 U.S.C. § 1, thus creating an exclusive 

right "(f£) To reproduce and distribute to the public by sale or 
other transfer of ownership, or by rental, lease, or lending, 
reproductions of the copyrighted work if it be a sound 

recording: Provided, That the exclusive right of the owner 

of a copyright in a sound recording to reproduce it is limited 

to the right to duplicate the sound recording in a tangible form 
that directly or indirectly recaptures the actual sounds fixed 
in the recording: Provided further, That this right does not 
extend to the making or duplication of another sound recording 
that is an independent fixation of other sounds, even though such 
sounds imitate or simulate those in the copyrighted sound 
recording; or to reproductions made by transmitting organizations 
exclusively for their own use." 
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January 1, 1975, and nothing in title 17, United States Code, 
as amended by section 1 of this Act, shall be applied 
retroactively or be construed as affecting in any way any 
rights with respect to sound recordings fixed before the 
effective date of this Act." Section 3 of the Act, 85 Stat. 
392. 

The Senate Judiciary Committee, in recommending passage 
of the Act to the Senate, stated that: 

"The committee believes that, as a class of 

subject matter, sound recordings are clearly 

within the scope of the ‘writings of an author' 

capable of protection under the Constitution, 

and that the extension of limited statutory 

protection to them is overdue." Senate Report, 

p. 4. 

The Complaint. Plaintiff Ronald Shaab, also known as 
Ronco, Inc., filed an action on or about January 4, 1972, 
against the Attorney General of the United States and the 
Librarian of Congress, in which he contends that the Act is 
unconstitutional. His complaint, as we understand it, alleges 

V/ 

that the Act violates Article I, Section 8, Clause 8, and 
the due process provisions of the Fifth Amendment to the 
Constitution. See Complaint, Paragraphs 18-19. Plaintiff 


prays that a three judge District Court declare the Act 


unconstitutional and permanently enjoin the defendant federal 


1/ This Clause empowers the Congress "To promote the Progress 
of Science and useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective 
writings and Discoveries;" 
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Officers from enforcing the Act. See Prayer, Paragraphs 


1-2. 


The Instant Motion. The Recording Industry Association 
of America, Inc. now moves for leave to intervene as a defendant 
in this action pursuant to Rule 24, Fed. R. Civ. P. 

1. RIAA is entitled to intervene of right, pursuant 
to Rule 24(a), Fed. R. Civ. P., because of its direct and 
considerable economic stake in the subject matter of this action. 
Record piracy has victimized RIAA's membership and other 
legitimate record manufacturers of this country. RIAA led the 
legislative battle in favor of the Act for the very purpose of 
ending the $100-150 million losses which legitimate record 
manufacturers suffer each year as a result of record piracy. 
RIAA's profound economic interest in the sound recording 
copyright conferred by the Act, and enforcement of the Act 
on the date stipulated by the Congress, allow RIAA's 
intervention of right in this action. 

2. Alternatively, RIAA should be permitted to 
intervene pursuant to Rule 24(b). Common questions of law 
and fact will be raised by the Government's defense of the 
Act and RIAA's defense of the Act. Indeed, RIAA intends to 
raise no issues of law or fact which are not raised by the 
Complaint or the Government's defense thereto. And RIAA's 
intervention will neither unduly delay nor prejudice the prompt 


adjudication of the rights of the original parties. 


ARGUMENT: 


I. RIAA IS ENTITLED TO INTERVENE OF 
RIGHT PURSUANT TO RULE 24 (a). 

Rule 24(a), Fed. R. Civ. P., provides for intervention 
of right: 

"when the applicant claims an interest relating 

to the property or transaction which is the 

subject of the action and he is so 

situated that the disposition of the action may 

as a practical matter impair or impede his 

ability to protect that interest, unless the 

applicant's interest is adequately represented 

by existing parties." 

Rule 24(a) was amended in 1966 to liberalize requirements 
for intervention of right. Formerly the Rule required that 
the intervenor show that he might "be bound by a judgment 
in the action" or be adversely affected by the distribution 
or disposition of property involved in the action. The 
present Rule 24(a) "recognizes as a proper element in 
intervention ‘an interest' in the ‘transaction which is the 
subject of the action.'" Cascade Natural Gas Corp. v. El Paso 
Natural Gas Company, 386 U.S. 129, 135 (1967), and sanctions 
intervention whenever disposition of the action may “impair 
or impede" an applicant's "ability to protect that interest." 
See Smuck v. Hobson, 408 F.2d 175, 132 U.S. App. D.C. 372 
(D.C. Cir. 1969). As Judge Leventhal observed in Neusse v. 


Camp, 385 F.2d 694, 700, 128 U.S. App. D.C. 172, 178 (D.C. Cir. 


1967) : 
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"We know from the recent amendments to the 

civil rules that in the intervention area the 

‘interest' test is primarily a practical guide 

to disposing of lawsuits by involving as many 

apparently concerned persons as is compatible 

with efficiency and due process." 

For purposes of Rule 24(a), "interest" in the subject 
matter is broadly defined. Unquestionably, it embraces economic 


harm which could result from adverse disposition of the action. 


Cascade Natural Gas Corp. v. El Paso Natural Gas Company, 386 


U.S. 129, 132-136 (1967); see Smuck v. Hobson, 408 F.2d 175, 


179, 132 U.S. App. D.C. 372, 376 (D.C. Cir. 1969). Here 

RIAA has a direct economic ‘interest in the subject matter 

of this action -- the limited copyright conferred by the Act. 
RIAA will not be able to protect that interest unless it 
intervenes, for this action will determine -- both as a practical 
matter and as a matter of law -- whether the Act will be 

enforced by the Attorney General and the Librarian of Congress, 
defendants herein. Moreover, RIAA's economic interest in the 
Act is not shared, and cannot be adequately represented, by 


the Government defendants herein. 


A. RIAA Represents the Legitimate Recording Manufacturers 


Who have been Victimized by Record Piracy. 


The Recording Industry Association of America, Inc. is 


a nonprofit trade association whose membership consists of 55 


Pa 
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legitimate record manufacturers. Affidavit of Henry Brief 
("Brief Aff."), paragraph 1. These member companies account 
for about 85% of all the phonograph records and prerecorded 
tapes which are produced and sold in this country. Id. In 
recent years, legitimate record manufacturers have suffered 
considerable economic losses as the result of record piracy. 
Indeed, the entire musical industry -- music publishers, 
manufacturers, musicians, performers, distributors and dealers 
in sound recordings -- have been substantially and irreparably 
harmed by pirate operations. Id., paragraph 3. 

Record piracy generally works this way: First, a pirate 
purchases a legitimate recording (a tape or a record) for a 
few dollars. This recording has cost the legitimate record 
manufacturers a substantial amount of money to produce and 


promote -- in many cases over $100,000 per recording. (The 


1/ The law is well settled that trade associations, such as 
RIAA, have standing to assert the economic interests of their 


members, Association of Data Processing Service Organizations v.~ 
Camp, 397 U.S. 150 (1970); Investment Company Institute v. Camp, 
401 U.S. 617 (1971); National Automatic Laundry & Cleaning 

Council v. Shultz, 443 F.2d 689, U.S. App. D.C. 


(D.C. Cir. 1971); Lodge 1858, American Federation of Government 
Employees v. Paine, 436 F.2d 882, 141 U.S. App. D.C. 152 


(D.C. Cir. 1970); and United Federation of Postal Clerks, AFL-CIO 
vy. Watson, 409 F.2d 462, 133 U.S. App. D.C. 176 (D.c. Cir. 1969). 
It is also well settled that trade associations, such as RIAA, 
may intervene under Rule 24 to assert the economic interests of 
their members. Atlantic Refining Company v. Standard Oil 
Company, 304 F.2d 387, 113 U.S. App. D.C. 20 (D.C. Cir, 1962); 
Textile Workers Union of America v. Allendale Co., 226 F.2d 765, 
96 U.S. App. D.C. 401 (D.C. Cir. 1955), cert. denied, 351 U.S. 
909 (1956); and General Motors Corp. v. Burns, 50 F.R.D. 401 

(D. Hawaii 1970). 


legitimate manufacturer must pay for musicians, arrangers, and 
performing artists; he must pay studio charges; he must make 

payments to the Music Performers' Trust Fund; and he must pay 
legitimate advertising and promotional expenses.) Brief Aff., 
paragraph 4. Second, the pirate mechanically transfers the actua 
sound track from the legitimate record or tape to the pirated 


tape. Third, the pirate sells the pirated tape at reduced cost 


in competition with the legitimate recording. Id. 

The pirate, in effect, pays nothing for his product. 
Indeed, his product is the legitimate manufacturer's product. 
Nevertheless, the pirate sells in direct competition with 
legitimate record manufacturers. 

Record piracy has had disastrous consequences for 
legitimate record manufacturers. Three-fourths of all popular 
long-play record albums lose money for the manufacturer. 
Legitimate record companies survive economically upon the 
relatively few popular hits from their recording output. Id. 
However, it is these hits, once established, on which the pirate 
takes a free ride. By concentrating only on albums that are 
proven successes, the pirate runs no monetary risks. He is 
able to undercut the prices of legitimate manufacturers and 
distributors by selling their product, appropriated to his 
benefit, 

In 1971, when the Act was passed by the Congress, 
piracy was costing legitimate record manufacturers $100 million 


to $150 million a year -- about $2 million to $3 million 


™~ 4 
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a week == in lost legitimate sales. d., paragraph 5; see also 


Senate Report, pages 3-4; H.R. Rep. No. 92-487, page 2 (1971), 
92a Cong., lst Sess. ("House Report"). Such losses thus amount 
to some 25-40% of all legitimate prerecorded tape sales. 

A recent raid in New York City netted a cache of pirate tapes 
worth approximately $3 million. Brief Aff., paragraph 5, and 
Attachment E. Record piracy has attained truly astonishing 
proportions. And record piracy will continue to cause substan- 


tial and irreparable injury to RIAA's constituency until the 


recording copyright, conferred by the Act, becomes effective. 


B. RIAA Sought ‘Passage of the Act, and Seeks Prompt 


Enforcement of the Act, to End Record Piracy. 


For some years, RIAA has sought congressional legislation 
which will put an end to record piracy by providing copyright 
protection for recordings. The 1909 Copyright Act, 17 U.S.C. 

§ 1 et seq., did not include sound recordings among the writings 
accorded copyright protection. With the advent of tapes and 
widespread record piracy, this omission commenced to threaten 
the economic survival of the legitimate record industry. Brief 
Aff., paragraph 4. Consequently, RIAA, on behalf of the 
legitimate record manufacturers, sought to fill the statutory 
loophole, 

In 1965, in hearings on general copyright revision, RIAA 
urged a House Judiciary Subcommittee to recommend a sound re- 
cording copyright, to stop record piracy. Id., paragraph6. As 
a result of RIAA's testimony, and the testimony of others, the 
copyright legislation which was passed by the House in 1967 


(H.R. 2512) provided a copyright for sound recordings. da. 
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In 1967, RIAA urged the Senate Judiciary Subcommittee on 
Patents, Trademarks and Copyrights, which was considering general 
copyright revision, to support the grant of a copyright to sound 
recordings. The Subcommittee did so in the bill which it report- 
ed out in 1969. Id. 

As a result of these and other legislative efforts by 
RIAA, a provision conferring a copyright for sound recordings 
was included in the comprehensive copyright law revision legis- 
lation which the Congress has been gansnerayy for some years and 
which remains pending in the Congress entue” However, record 
piracy reached such proportions in the last two years that the 
legitimate recording industry could no longer await the enact- 
ment of general copyright revision legislation. Record 
piracy threatened many legitimate record manufacturers. 
Accordingly, RIAA, on behalf of its members, sought emergency 
legislation to create a limited sound recording copyright for 
the express purpose of putting a prompt end to record piracy. 
Brief Aff., paragraph 6. 

In June of 1971, RIAA testified and submitted extensive 
supporting data to the House Judiciary Subcommittee considering 
the problem. Id. See also the testimony and statements of 
Stanley M. Gortikov, Ernest S. Meyers, and Jules E. Yarnell, 
all RIAA witnesses, in Hearings before Subcommittee No. 3 
on the Committee on Judiciary, July 9-10, 1971, 92d Cong. lst 
Sess., Serial No. 7, pp. 24-41, and 60-66 ("House Hearings"). 

1/7 Delay in final congressional consideration and passage of 


this legislation has had nothing to do with any dispute over 
the grant of a limited copyright for sound recordings. 


J ® 
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Following these hearings, Public Law 92-140 was enacted 
into law, as an emergency measure. ‘The House Judiciary 
Committee, in recommending its adoption, expressly acknowledged 
the “immediate and urgent" nature of the problem: 

"The Committee regrets that action on the 

bill for general revision of the copyright law 

has been delayed, and that the problem of record 

piracy has not been dealt with as part of a broad 

reform of the Federal copyright statute. We are 

persuaded that the problem is an immediate and 

urgent one, and that legislation to deal with it 

is needed now. The seriousness of the situation 

with respect to record piracy, both nationally 

and internationally, is unique, and our favorable 

action in this instance should not be interpreted 

as precedent for the enactment of separate 

legislation on other matters involved in copyright 

law revision. On the contrary, we would be 

opposed to any effort to convert the general 

revision program into a program for revising the 

statute on a piecemeal basis." House Report, p. 4. 

Even those- opposed to Public Law 92-140, as enacted, did 
not question the constitutionality of its provisions. See, e.g., 
the testimony of Arthur Leeds, on behalf of a number of manu- 
facturers, wholesalers and retailers of duplicated tape: "We 
wish to state at the very outset that we favor the creation of 
limited copyright protection in sound recordings in conjunction 
with an amendment to the existing proposal which would provide a 
compulsory license provision designed to compensate the record 
companies and the artist." House Hearings, p. 82. 

The recording copyright conferred by the Act becomes 
effective on February 15, 1972. If the copyright does not become 
effective on that date, RIAA and its constituency, the legitimate 
recording industry, will continue to suffer irreparable injury at 
the rate of $2-3 million a week. Brief Aff., paragraph 5. State 


unfair competition laws cannot effectively control record piracy. 


Although lawsuits under State unfair competition laws have been 
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uniformly successful in enjoining the practice of particular 
pirates in particular states, such litigation has only limited 
effect. A pirate who is enjoined in one state may merely move to 
another state and continue operations. Id., paragraph 6. The 
recording copyright conferred by the Act is the only feasible 
means of protecting legitimate record manufacturers. 

RIAA's interest in the defense and prompt enforcement 
of the Act -- the subject matter of this litigation -- could not 


be more compelling. 


C. The Disposition of this Action May Impede RIAA's 


Ability to ProtesctIts Interest in the Copyright Conferred by 


the Act. 


Rule 24(a) speaks of impairing or impeding the applicant 
intervenor's practical ability to protect his interest in the 
subject matter of the action. The District of Columbia Circuit 
has held that under revised Rule 24(a), "stare decisis principles 
may in some cases supply the practical disadvantage that warrants 
intervention as of right." Nuesse v. Camp, 385 F.2d 694, 702, 
128 U.S. App. D.C. 172, 180 (D.c. Cir. 1967); cited with 


approval by the Circuit Court en banc in Smuck v. Hobson, 408 


F.2d 175, 180, 132 U.S. App. D.C. 372, 377 (D.C. Cir. 1969). 
Here, however, the practical impairment which RIAA would suffer 
as a result of an adverse decision in this action would be much 
greater than stare decisis. 

Plaintiff here seeks to enjoin the Attorney General and 
the Librarian of Congress from executing and enforcing the Act. 
Complaint, Prayer, paragraph 2. If plaintiff is granted such 
relief, the Act will become a dead letter; the limited copyright 


will not exist -- as a matter of law or as a matter 
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of fact -- and RIAA's membership will continue to suffer 
irreparable losses. 

The position of RIAA here is quite similar to that of 
the state automobile dealers association in General Motors 


Corp. v. Burns, 50 F.R.D. 401 (D. Hawaii 1970). In that case, 


General Motors and a General Motors subsidiary sued various 
officials of the State of Hawaii to enjoin as unconstitutional 
certain provisions of the state Motor Vehicle Industry Licensing 
Act. These provisions generally provided protection for 
automobile dealers in respect of certain practices by 
automobile manufacturers. The state dealers association had 
strongly supported passage of these provisions by the state 
legislature and sought to intervene in this action, pursuant 

to Rule 24(a), to defend-these provisions. Chief Judge Pence 
held that the association was entitled to intervene of eed 
He found that the members of the state dealers association 

had a "direct economic interest in preserving the protection" 
which the Act provided, id. at 403; that the association could 
assert such economic interest of its members, id.; and that 

the interest asserted by the association on behalf of its 
members would be impaired as a practical matter, if the 
provisions of the Act were enjoined, id. at 404. 


1/ A national automobile dealers association also sought 
to intervene and was allowed to do so pursuant to Rule 24(b). 
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The court found that if plaintiffs were to succeed in 
enjoining as unconstitutional certain provisions of the Act, 
the members of the association "will lose a substantial amount 
of the protection for which they fought in the legislature. 
Thus [the association] meets the practical impairment test of 
Rule 24(a)." Id. at 404. Here we confront an even clearer 
case of "practical impairment." If plaintiff succeeds in 
establishing that Public Law 92-140 is unconstitutional, and 
in enjoining the Attorney General and Librarian of Congress 
from enforcing the provisions of this Act, RIAA's membership 
will lose all of the protection for which RIAA fought 


successfully in the Congress. 


D. RIAA's Interest is not Adequately Represented by the 
Existing Parties. 

In Atlantic Refining Company v. Standard Oil Company, 
304 F.2d 387, 392, 113 U.S. App. D.c. 20, 25 (D.C. Cir. 1962), 
the Court Of Appeals for the District of Columbia stated: 

"In order to establish that representation of 

the interest of the applicant for intervention 

by existing parties is or may be inadequate, it 

is not necessary to show that such parties or 

their counsel are not acting in good faith, or 

are not properly discharging their duties, either 

in prosecuting or defending the action . . ." 
Atlantic Refining was decided before the 1966 liberalization of 
Rule 24(a); however, the 1966 revision merely “underscores both 
the burden on those opposing intervention to show the adequacy 


of the existing representation and the need for a liberal 


application in favor of permitting intervention," Neusse v. Camp, 


yy @ 4) 
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385 F.2d 694, 702, 128 U.S. App. D.C. 172, 180 (D.C. Cir. 1967). 
The Supreme Court just recently held that an applicant for 

intervention need only show "that representation of his interest 
‘may be' inadequate; and the burden of making that showing should 


be treated as minimal." MTrbovich v. United Mine Workers, 


U.S. ___, 40 U.S.L.W. 4161, 4164, n. 10 (No. 71-119 January 17, 
1972) (emphasis supplied). 

In Atlantic Refining, the Court of Appeals for this 
Circuit specifically held that representation by the Secretary 
of the Interior of the interests of certain independent refiners 
and their trade association "will be or may be inadequate” in an 
action involving crude oil import quotas. 304 F.2d at 393, 113 
U.S. App. D.C. at 26. Intervention of right was allowed. 
Similarly, in Cascade Natural Gas Corp. v. El Paso Natural Gas 
Company, 386 U.S. 129 (1967), the Supreme Court held that com- 
petitors and customers of a natural gas producer had the right to 
intervene in order to be heard on an antitrust divestiture order 
even though the Department of Justice was already participating 
and representing the public interest generally in that proceed- 


ing. And in Textile Workers Union of America v. Allendale Co., 


226 F.2d 765, 768, 96 U.S. App. D.C. 401, 404 (D.c. Cir. 1955), 


cert. denied, 351 U.S. 909 (1956), the Court of Appeals for this 


Circuit noted that: 


"The right of the appellants to intervene is 
not affected by the fact that the general position 
they assert is already represented in the action 
by the Secretary of Labor," 
Here, too, separate representation for the RIAA is 
mandated. There is a substantial difference between the inter- 


ests of the Government defendants -- the Attorney General and the 


Librarian of Congress -- and RIAA. The Attorney General and the 
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Librarian of Congress represent the public generally. The 
Attorney General speaks for the United States and agencies 

and officers thereof. See 28 U.S.C. § 516. RIAA, on the other 
hand, represents the profound economic interest of the 
legitimate recording industry in the defense and prompt 


enforcement of the Act. RIAA is entitled to be heard. 


In summary, RIAA has satisfied each of the criteria for 
intervention of right, pursuant to Rule 24(a), and should be 


allowed to intervene of right in this action. 


II. ALTERNATIVELY, RIAA SHOULD BE PERMITTED 
TO INTERVENE PURSUANT TO RULE 24 (b). 

RIAA should, in the alternative, be permitted to intervene 
pursuant to Rule 24(b), which allows for permissive intervention 

“when an applicant's claim or defense and the 

main action have a question of law or fact in 

common ... In exercising its discretion the 

court shall consider whether the intervention 

will unduly delay or prejudice the adjudication 

of the rights of the original parties." 

Here RIAA's defense and the main action raise common 
questions of law and fact: the constitutionality of the Act 
under the Copyright Clause of the Constitution, Article I, 
Section 8, Clause 8, and the Due Process clause of the Fifth 
Amendment. See Complaint, Paragraphs 18-19. Indeed, 
intervention will raise no additional claims for the Court to 
decide, 


RIAA intends to address no issues other than those 


raised by the Complaint and the Government's defense thereto. 


ale 


Moreover, RIAA's intervention will neither unduly delay 
nor prejudice the prompt adjudication of the rights of the 
Plaintiff and Government defendants. RIAA is at least as 
interested as these parties in prompt judicial determination of 


the constitutionality and the enforceability of the Act. 
CONCLUSION 


For the foregoing reasons, the motion to intervene by 
applicant Recording Industry Association of America, Inc. 


should be granted. 
Respectfully submitted, 


A ha g Got f. bs 
Richard J. Wertheimer 


Andrew S. Krulwich 


ARNOLD & PORTER 
1229 19th Street, N.W. 
Washington, D.C. 20036 


Ernest S. Meyers 


LAPORTE & MEYERS 
74 Trinity Place 
New York, New York 10006 


Attorneys for Recording Industry 
Association of America, Inc., 
Applicant for Intervention 


Dated: January 21, 1972 


éy. 18 \\ 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
) 
RONALD SHAAB FI CE *; 
(Also known as Ronco, Inc.), ) 4 


) 
yJAN2 11972 
mAs F. DAVEY, ClerR] 


Plaintiff, 
Vv. 


JOHN N. MITCHELL, ATTORNEY GENERAL 
and L. QUINCY MUMFORD, LIBRARIAN 
OF CONGRESS, 


Civil Action 


Defendants 
: No. 11-72 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC. 
1 East 57th Street 

New York, New York 10022 

(212) 688-3778, 


Applicant for 
Intervention. 
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ANSWER OF RECORDING INDUSTRY 
ASSOCIATION OF AMERICA, INC. 
Intervenor Recording Industry Association of America, Inc. 
("RIAA"), a nonprofit association incorporated and existing 
under the laws of the State of New york, with its principal 
place of business at One East 57th Street, New York, New York 
10022, by its attorneys, and pursuant to Rule 24(c), Fed. R. 


Civ. P., answers the Complaint herein as follows: 
First Defense 


The Complaint fails to state a claim upon which relief 


can be granted. 


a3 


8. Is not required to answer Paragraph 8, which 
contains legal conclusions. 
9. Denies the averments of Paragraph 9. 

10. Denies the averments of Paragraph 10. 

ll. Admits that the 92nd Congress of the United States 
duly enacted into law Public Law 92-140, 85 Stat. 391, and 
thereby amended Title 17 of the United States Code to provide 
for the creation of a limited copyright in sound recordings for 
the purpose of protecting against unauthorized duplication and 
piracy of sound recording, and for other purposes. 

12. Denies the averments of Paragraph 12. 

13. Denies the averments of Paragraph 13. 

14. Lacks information or knowledge sufficient to form a 
belief as to the truth of the averments of Paragraph 14. 

15. Admits that 17 U.S.C. § l(e) provides in relevant 
part that: ", . . as a condition of extending the copyright 
control to such mechanical reproductions, that whenever the 
Owner Of a musical copyright has used or permitted or 
knowingly acquiesced in the use of the copyrighted work upon 
the parts of instruments serving to reproduce mechanically the 
musical work, any other person may make similar use of the 
copyrighted work upon the payment to the copyright proprietor 
of a royalty of 2 cents on each such part manufactured, to be 
paid by the manufacturer thereof; .. ." Lacks information 
or knowledge sufficient to form a belief as to the truth of 


the remaining averments of Paragraph 15, 
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In respect of the numbered paragraphs of the Complaint, 
RIAA: 

1. Lacks information or knowledge sufficient to form 
a belief as to the truth of the averments of Paragraph 1. 

2. Denies the averment of Paragraph 2. The Complaint 
raises no substantial Federal question. 

3. Admits the averments of Paragraph 3. 

4. Lacks information or knowledge sufficient to form 
a belief as to the truth of the averments of Paragraph 4. 

5. Lacks information or knowledge sufficient to form 
a belief as to the truth of the averments of Paragraph 5. 

6. Admits that the Congress has enacted certain 
copyright laws in Title 17, United States Code, as amended, 
pursuant to the authority conferred upon the Congress by the 
United States Constitution. 

7. Admits that 17 U.S.c. § 1(e) provides in relevant 
part that: ". . . as a condition of extending the copyright 
control to such mechanical reproductions, that whenever the 
owner of a musical copyright has used or permitted or 
knowingly acquiesced in the use of the copyrighted work upon 
the parts of instruments serving to reproduce mechanically the 
musical work, any other person may make similar use of the 
copyrighted work upon the payment to the copyright proprietor 
of a royalty of 2 cents on each such part manufactured, to be 


paid by the manufacturer thereof; .. - Lacks information 
or knowledge sufficient to form a belief as to the remaining 


averments of Paragraph 7. 


aha 


16. Is not required to answer Paragraph 16, which 
contains legal conclusions. 

17. Denies the averments of Paragraph 17. 

18. Denies the averments of Paragraph 18. 

19. Denies the averments of Paragraph 19. 

20. Denies the averments of Paragraph 20. 

21. Admits that the provisions of Section 1 of Public 
Law 92-140 shall take effect on February 15, 1972 and that 
Section 3 of Public Law 92-140 provides in relevant part that 
"The provisions of title 17, United States Code, as amended by 
section 1 of this Act, shall apply only to sound recordings 
fixed, published, and copyrighted on and after the effective 
date of this Act and before January 1, 1975, and nothing in 
title 17, United States Code, as amended by section 1 of this 
Act, shall be applied retroactively or be construed as 
affecting in any way any rights with respect to sound recordings 
fixed before the effective date of this Act." Denies the 
remaining averments of Paragraph 21. 


22. Denies the averments of Paragraph 22. 


WHEREFORE, Recording Industry Association of America, Inc. 
prays that plaintiff's Complaint be dismissed with prejudice, 
and that Recording Industry Association of America, Inc. receive 


such other relief as may be just and proper. 


January 21, 1972 


Respectfully submitted, 


, Y, - 
Richard J. EZ 


Andrew S. Krulwich 


ARNOLD & PORTER 
1229 19th Street, N. W.- 
Washington, D. C. 20036 


eS 
Ernest S. Meyers 


LAPORTE & MEYERS 
74 Trinity Place 
New York, New York 10006 


Attorneys for Recording Industry 
Association of America, Inc., 
Applicant for Intervention 
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AFFIDAVIT OF HENRY BRIEF AMES F, Dayey ‘a 
; Clerk J 
I, HENRY BRIEF, being first duly sworn on oath, 
depose and state as follows: 
1. My name is Henry Brief. I am the Executive 
Director of the Recording Industry Association of America, Inc- 
(hereinafter referred to as "RIAA"), One East 57th Street, 
New York City, New York. RIAA is a nonprofit association 
incorporated under the laws of the State of New York. The 
membership of RIAA consists of 55 record companies (the 
membership list is attached hereto as Appendix A) who 
account for about 85 percent of the phonograph records 
and pre-recorded tapes produced and sold in the United 
States. RIAA moves to intervene in this matter ina 
representative capacity on behalf of its members who 
would be adversely affected and aggrieved by a ruling in 
favor of plaintiff in this action and would be irreparably 
injured by the grant of preliminary or permanent injunctive 
relief for plaintiff. 
2. RIAA and its members have, for many years, urged 
that Congress vest a copyright in sound recordings, i.e., 
“works that result from the fixation of a series of musical, 
spoken, or other sounds," regardless of the nature of the 
material objects, such as disks, tapes, or other phonorecords, 


in which they are embodied, The Copyright Law of 1909, 
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the last major revision law, did not include sound recordings 
among those writings which were granted copyright protection. 
Such copyright protection for sound recordings was provided 
by Congress in 1971 in Public Law 92-140 (hereinafter 

"the Anti-Piracy Act") -- the law which is subject to 
challenge here. The Senate Report on the Anti-Piracy 

Act is annexed as Appendix B; the House Hearings, as Appendix 
C; and the House Report, as Appendix D. 

3. The efforts by RIAA and its members to secure 
emergency copyright protection for sound recordings were 
prompted in large part by the growing concern with the 
sharply increasing practice of unauthorized duplication and 
piracy of sound recordings. These pirate operations have 
caused, and are every day continuing to cause, irreparable 
damage to the entire legitimate music industry -- leaaie 
publishers, record manufacturers, musicians, performers, 
distributors and retail dealers of sound recordings). 

4. In general, record pirates operate by (i) pur- 
chasing for a few dollars, a tape or record which represents 
to the record company substantial total recording, manu- 
facturing, distribution advertising, and promotion costs; 

(ii) transferring mechanically the actual sounds, i.e., 
the music, from the legitimate tape or record to numerous 


pirated tapes; and (iii) selling the pirates tapes in 
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competition with legitimate tapes. Thus, the pirates, 

with virtually no investment, sell under their own labels 
or with no label identification at all the product of legi- 
timate record companies. Without paying any of the initial 
recording costs, royalties, or musician welfare fund 
payments and without paying the costs of promoting a 

record to make it a hit, the pirate can and does offer an 
illegitimate and unauthorized duplication at lower costs. 
On the other hand, the costs to the record manufacturer -- 
RIAA's members -- of producing and promoting a modern 
record or tape can be well over $100,000. This includes 
costs of recording, engineering, editing, musicians’ and 
arrangers' salaries, publishers and performers' royalties, 
and payments to the Music Performers' Trust Funds. RIAA 
studies have shown that 3/4 of popular singles and almost 
2/3 of the popular long-play albums lose money, and record 
companies are dependent for economic survival upon the 
relatively few hits to provide their income. [See "State- 
ment of John Desmond Glover on H.R. 4347," before Subcommittee 
on Patents, Trademarks and Copyrights of the House Judiciary 
Committee, 89th Cong., lst Sess. (June, 1965)]. However, 
these few popular hits, once established, are promptly 


appropriated by the pirates. By concentrating only upon 


recordings that are proven successes and accepted hits, 
the pirate runs no risks and is able to undercut the 
prices of the legitimate manufacturers and distributors. 

5. At the time the Anti-Piracy Bill was passed, the 
widespread piracy practice was costing legitimate record 
manufacturers an estimated $100 million to $150 million 
annually -- $2 million to $3 million per week -- in legiti- 
mate sales. In contrast, sales of authorized tapes were 
estimated at about $375 million in 1970. [See Senate 
Report, Appendix B, page 3; House Report, Appendix C, 
page 2.] A police raid in New York City in 1971 which 
netted a cache of bootleg tapes worth approximately $3 
million demonstrates the fact that the pirate industry 
was becoming big business. [See Appendix E annexed hereto.] 
The crippling effect of record piracy posed a real threat 
to the continued economic survival of the record industry. 

6. RIAA has, since 1965, actively represented the 
members of the recording industry in efforts to obtain the 
Congressional grant of a copyright in sound recordings: 

(a) As part of Congressional consideration of 
General Copyright Law Revision legislation, RIAA testi- 
fied before Subcommittee No. 3 of the House of Representatives 
Committee on the Judiciary in 1965 in support of the legis- 
lation proposed by the Copyright Office to create a copyright 
in sound recordings to prevent unauthorized duplication and 
piracy. As a result of the testimony of RIAA and others, 


the Copyright Revision Bill as it passed the House in 1967 


(H.R. 2512, Section 102, 90th Cong.) proposed to vest a 
new copyright in "sound recordings." 

(b) RIAA, on behalf of its members, also tes-~- 
tified in March 1967 before the Senate in favor of the 
creation of a copyright in sound recordings. [See, Hearings 
on S. 597 before the Subcommittee on Patents, Trademarks 
and Copyrights of the Senate Committee on the Judiciary, 
90th Cong., lst Sess. pp. 453-540.] The Subcommittee 
accepted RIAA's position and recommended creation of 
this copyright in sound recordings in the Copyright 
Revision Bill reported out by the Subcommittee in December, 
1969. 

(c) In the last two years, piracy of sound recordings 
was increasing at such an accelerated pace that the recording 
industry could no longer await enactment of General Copyright 
Law Revision, which had been delayed pending resolution 
of issues other than the grant to sound recordings of 
a copyright against piracy. Piracy had reached such 
proportions that members could have been seriously, if 
not irreparably, damaged by piracy practices. Accordingly, 
RIAA took the lead on behalf of its members in attempting 
to obtain emergency legislation to create a limited copy- 
right in sound recordings for the express purpose of 
stamping out record piracy. To this end, RIAA submitted 
extensive materials and data to the Senate Judiciary 
Committee and three witnesses from RIAA -- Stanley Gortikov, 
former President of Capitol Records, Ernest S. Meyers, General 
Counsel and Jules E, Yarnell, Special Counsel to RIAA 


-- presented statements to Subcommittee No. 3 of 


the House Committee on the Judiciary in hearings on 
June 9-10, 1971, in support of the creation of a copyright 
against piracy in sound recordings. The Department of 
State, the Department of Justice and the Department of 
Commerce, aS well as the Copyright Office of the Library of 
Congress, also strongly supported the Anti-Piracy Bill (see 
Appendices B, C and D). After reviewing this testimony, 
the House Judiciary Committee concluded that "a strong case 
has been made for protection against current practices of 
the so-called ‘record pirates.'" [House Report, Appendix D, 
p- 4] The House Committee further stated: 

"The pirating of records and tapes is not 

only depriving legitimate manufacturers 

of substantial income, but of equal im- 

portance is denying performing artists 

and musicians of royalties and contribu- 

tions to pension and welfare funds and 

Federal and State governments are losing 

tax revenues." Ibid. 

Finally, the House Committee found that "the 
problem is an immediate and urgent one, and that legis- 
lation to deal with it is needed now." Ibid. After full 
consideration of the legislative record, Public Law 92-140 
was passed and signed by the President on October 15, 1971. 

7. Congress found that a Federal copyright to pro- 
tect sound recordings such as is conferred by the Anti- 


Piracy Act, was necessary to protect legitimate record 


manufacturers from record piracy. State laws of unfair 


competition have been unable to snuff out the piracy 
practices on a national basis. Although state lawsuits 
brought by the record industry have been uniformly successful 
in outlawing particular pirates -- indeed, one state court 
termed the pirates' practice "outright theft" -- they 
have not sufficed to end the practice of piracy. Even 
when a recording company successfully enjoined a pirate 
in one state, the pirate could move to another state and 
begin his operations all over again outside the reach of 
the state court's judgment. As a result, prior to the 
effective date’ of the Anti-Piracy Act, recording companies 
will have spent hundreds of thousands of dollars chasing 
after pirates by bringing lawsuits in state courts 
throughout the United States. 

8. Any further delay in the effective date of Public 
Law 92-140, the Anti-Piracy Act, will therefore cause RIAA, 
its members, the entire legitimate music industry, and in- 
deed, state and federal governments, immediate and irrep- 
arable injury. This is the very injury that Congress 
sought to forestall by lifting the challenged provision 
from the General Copyright Revision Bill and enacting 
it as an emergency matter, as noted in the Report of 
the House Judiciary Committee. 

9. In passing Public Law 92-140, Congress had 
before it extensive evidence concerning the economic 


Situation within the industry, including the testimony 
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of the pirates themselves. This evidence showed that there 

is no basis to conclude that recognition of a copyright in 
sound recordings to eliminate piracy will create any anti- 
competitive conditions. Under standard criteria for assessing 
the competitive nature of any industry, the recording industry 
is highly competitive. At the time of a recent economic 

study of the industry, in 1965, there were 890 active 
phonograph record producers in the United States -- a 10% 
increase over the previous year. [King, The Marketing of 
Phonograph Records In The United States: An Industry Study, 
Ph.d. Dissertation, Ohio State University (1966).]. Nearly 
75% are small producers with annual sales volumes of less 

than $500,000. The study concluded that "the independents 

are able to compete effectively with a relatively small or- 
ganization frequently consisting of a few members." Refer- 
ence to charts published by Billboard reflect that the top 

100 hits at any given time have been produced by a wide 

variety of record companies, including a substantial number 

of "smaller" producers. The recording industry is char- 
acterized by vigorous competition both at the manufacturing 

and distribution levels. Discount prices are the norm for 

the industry. As reflected in Appendix F the price of 
phonograph records has dropped over the last decade, while 

the general consumer price index has increased sharply. Indeed, 


the long-playing record provides more music for less money. 


10. Despite the testimony and urging of the pirates, 


Congress specifically rejected the argument that the 


pirates provide an anti-monopoly, competitive force in 


the industry. In this regard, Congress considered the 


position of the Justice Department which was stated in a 


letter to Congressman Celler, Chairman of the House Judi- 


ciary Committee, from Deputy Attorney General Richard 


Kleindienst, as follows: 


"The competition provided by the pirate 
record industry does not promote any of the 


traditional benefits of competition. Although 
the pirate record companies may greatly under- 


cut the prices charged by the creative industry, 
their ability to do so results in large part 
from the fact that they do not compensate the 
creative writers and artists involved. Such 
practices discourage the investment of money 

and talents in new performances and has the 
potential to gravely injure creative recording." 
(Emphasis supplied.) House Report, Appendix D, 
p. 14. 


11. In its consideration of the economic situation 


in the industry, both the Senate Copyright Subcommittee and 


Subcommittee No. 3 of the House Judiciary Committee con- 


sidered and expressly rejected the idea of giving pirates 


a compulsory license to copy and distribute records produced 


by legitimate record companies. The Senate Judiciary 


Committee found "no justification for the granting [to 


the pirate] of a compulsory license to copy the finished 


product, which has been developed and promoted through 


the efforts of the record company and the artists." 


As 


~ 
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noted above, the House Judiciary Committee similarly found 
that "the case for a compulsory license has not been es-~ 
tablished" by the pirates. 

12. Congress's action in rejecting the grant of a 
compulsory license to pirates reflects the fact that com- 
pulsory license of Section 1(e) of the 1909 Copyright Act 
was granted by Congress to recording companies to enhance 
the diversity of performances of a given composition, 
not to permit recording companies to copy another's 
product. A recording company has no compulsory license 
under the 1909 Copyright Act merely to copy a composer's 
sheet music and sell it in competition with the composer. 
This is in effect what the pirates sought from Congress 
in connection with the Anti-Piracy Act and which plaintiff 
here apparently asserts is a constitutional right. The 
existing compulsory license under the 1909 Copyright Law 
merely permits record companies to use a composer's melody 
line to create its own creative interpretation. Dozens 
of artists, each under a separate recording label, can 
give their own individualized rendition of a single 
tune, thus providing the public with a variety of creative 
interpretations, Congress properly concluded that the 
grant of a compulsory license to pirates -- which would 


also have permitted all recording companies to copy 


the hit recordings of all other companies -- could have 
altered drastically the existing distribution of records and 


-ereated enormous disruptions in the recording industry. 


Henry Brief 


« cL ‘ 
Subscribed and sworn to before me the oo day of January, 


1972. 


My Commission Expires November 30, 1973 


APPENDIX A 


RECORDING INDUSTRY ASSOCIATION OF AMERICA 


Members 


AA Records 

ABC/Dunhill Records 

ABKCO Records 

Abnak Music Enterprises 

A & M Records 

Amaret Records 

Ampex Records 

Ansonia Records 

Atlantic Records 

Avco Records 

Bee Gee Records 

Bell Records 

Black Jazz Records 

Buddah Records 

Capitol Records 

Columbia Records 

Copley Record Productions 

Crescendo Records 

Disneyland Records 

Elektra Records 

Famous Music Corp. 

Folkways Records 

G RT Corp. 

Icka-Delick-Music & Records 
Corp. 

Jamie Records 

Kelit Aurora Record Corp. 

London Records, Inc. 


Longines-Symphonette Recording 


Society 
MCA Records, Inc. 
Mega Records 
Mercury Record Corp. 
Metromedia Records 
MGM Records 
Monitor Records 
Musicor Records 
Nashboro Records 
Ovation Records 
Pickwick International, Inc. 
Platinum Records 
Poison Ring Records 
Polydor, Inc. 
Project 3 Records 
Ranwood International, Inc. 
RCA Records 
Request Records 
Shelby Singleton Productions 
Silhouettes In Courage 
Starday-King Records 
United Artists Records 
Thomas J. Valentino, Inc. 
Vanguard Recording Society 
Vantage Recording Co. 
Warner Bros. Records 
Word Records, Inc. 
Young People's Records 
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i Counterfelt Yane 
Grabbed in N.Y.) 12 Arrested - 


hy RADCLIFFE JOE 


NEW YORK -— In what is 
believed to be the biggest single 
scizure of allegediy countericit 
recordings ever made in this 
covniry, detectives from the 
New York district attorneys 
office scized more than $3 mil- 


lion worth of product in a series 
of raids catticd out in New 
York City and on Long Island, 
The raids, undertaken Sept. 8, 
resulted in 12 arrests and a rec- 
ord haul of more than 400,060 
S-track tapes, and equipment be- 
lieved to be pirated and coun- 
terfcited, Investigations leading 
up to the arrests had been 
going on for several months. 
According to Jules Yarnell, 
special counsel to the Recording 
Industry Association of America 
(Continued on. page 74) 


. 


© Continued from page I , 


(RIAA) which worked 
with the district attorney's office 


to crack the case, the defendants, 
JO nicn and two wonen, will be 
charged with felonics as well as 


misdemeanors, 


“This,” he said, “isa break- 
through ‘for us, as defendants in 
similar causes in the past were 


chareed only with misdemeanors, 


an offense that carried just a token 


punishment,” 


Assistant district attorney Roy 
Kulesar said the raids were a ma- 
jor breakthrough by his office in 
its efforts to crush an operation 
that annually defrauds the record 
industry of at least SISU mitlion ~ 
in sales, and cited Various segments 
of the legitimate recording indus- 


try for their cooperation in belping 


to make the raids and arrests 


ossible, 

Kulesar also said he hoped the 
inclusion of felony charres against 
the defendants would bring home 
the seriousness of the situation, 
and the = povernment’s 
sense” approach to handling it. 

Raids were carried out at the 
pliant and warehouse occupied by 
Premier Albums, 38-01 23) Ave. 
Ld, City, where 250,000 tapes were 
found, and at a Hinbon River 
Pier abl Ath Street, where several 
Wuchloals of allegedly bogus tapes 
were seized, 

The sest of the merchandise was 


closely 


“no-nons — 


< 


ly 
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found at All-Boro Records and 
Tapes in Farmingdale. N.Y. and 
at a tape warehouse and retail out- 
Ict operated by a carwash in Beth- 
page. N.Y. Also raided was the 
penthouse office occupied by Pre- 
micr Albums and its subsidiary 
companies. Tapex, inc., and 
Premco, inc.. ; 
Those arrested included. Billie 
Dove Dopson and Fay Cook ot 
Manhattan; Lawrence Abosch of 
Brooklyn: Michael Javits of Piain- 
view, N.Y.p Jack Barrett ef Jean- 
nettle, Pi.. David Guinauch of Port 
Washington, N.Y. and Murray 
Schulman. Whitestone. N.Y. 


Phil “Landwehr and Geerse 
Kurtz. both of Premier Albums, 
and Del Green, the owner of AAll- 
Boro, surrendered voluntarily to 
the district attorney's office, 

Kulesar said that the raid broke 
up one of the largest counterfeiting 
rings in the New York area, and 
promised that investigations by bis 
Office will continus indctiniely. 

Among those recerding industry 
associahons which worked with 
the district attarney’s affice and 
the RIAA in cracking the ease 
were the Interashonal Lape Asso- 
ciation, the NARA Assaciaton, 
and the GRE Corp. 

Just three months asa detectives 
from the Distuict Attorney's office 
alsa caided td Mfanhaitan stares 
and seized tS,G00 alvredly coun. 
tecfeit or pirated: recordings, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Applicant for 
Intervention. 


2lup 
RONALD SHAAB J 1) 
(Also known as Ronco, Inc.), Jay AN2 5 19, 
ES p 
Plaintiff, © Dave 
‘ . ‘ . F 4 Clery 
Ve 
JOHN N. MITCHELL, ATTORNEY GENERAL, 
and L. QUINCY MUMFORD, LIBRARIAN ) 
OF CONGRESS, 
Defendants, ) Civil Action No. 11-72 
RECORDING INDUSTRY ASSOCIATION OF AMERICA, bes. 
1 East 57th Street ) 
New York, New York 10022 ) 
(212) 688-3778 ) 
) 
) 
) 
) 


motion to 


Procedure 


OBJECTION OF PLAINTIFF TO MOTION OF RECORDING 

INDUSTRY ASSOCIATION OF AMERICA, INC. (RIAA) 

TO INTERVENE AS PARTY DEFENDANT AND MEMORANDUM 

IN SUPPORT OF OBJECTION 

Plaintiff respectfully: urges this Honorable Court to deny "RIAA's . 
intervent for the following reasons: 
1. RIAA has failed to comply with Rule 24 of the Rules of Civil 
for the United States District Court. 


"*.* a person has a right to intervent when he clears three 
hurdles of interest, practical impairment, and inadequate 


representation." General Motors Corporation v. Burns, 50 
F.R.D. 401 (D. Hawaii 1970) 


RIAA cannot clear these hurdles. « 
Hurdle One. Interest: 


The constitution clearly states in Article 1, Section 8, Clause 8 


that the Congress shall have the power to enact legislation to protect and 


encourage 


authors from exploitation by giving authors a limited monopoly to 


his creative work, 


é a ® 


The subject matter of this litigation are the interests of an 
author as defined by the constitution and subsequent legislation under the 
Copyright Act or Title 17 of the United States Code as amended. . 

To have an interest as defined by Rule 24, to interven in this 
lawsuit, some direct connection must be established as an author and the 
legally protectable interests as an author. 

The interests cited by RIAA as those it wants to protect are the 
rights to exploit authors. 

Plaintiff concedes that RIAA has a substantial interest in ex- 
ploiting artists. They have exploited Plaintiff as shown by Exhibits "A" 
and "B". 

There is no showing that RIAA has a legal right to exploit artists. 
Absent this showing, RIAA has :10 legally protectable interest of such a 
nature that requires it to be a party to this action, and, thererore, t 
aas no "interest" permitting it to intervene. RIAA cherefore fails at 
hurdle one. 

Hurdle Two. "Representation may be inadequate” 

There is no showing that the Attorney General of the United States 
of America: may be inadequate to represent the interests of RIAA. . In-the 
Generai Motors Corporation v. Burns cas?, supra, an association was ‘permitted 
to intervene to assist in defending a state sta’ute berause the State of 
Hawaii stated a need for the association to intervene ard acknowledge} the 
state could not adequately represent the parties. 

In the instant case the record is void of any such statement by 
Attorney General Mitchell. 

Plaintiff concedes that if Attorney General Mitchell would make 
the statement that all of his resources might be inadequate to cope with 
the challenges presented by the instant case and some interested parties, 
such as 20,000 independant music dealers, or 25,000,000 consumers, might be 
inadequately represented, then certainly one of the many repercussions ‘of 
such admission of the inadequacy of the Attorney General would be the 
massive intervention of multitudes of parties in the many cases where the 


Attorney General is required by law to uphold and defend the constitution, 


b ~ 

To pass hurdje two, RIAA must persuade this Court to rule as a 
matter of law, void of any factual basis or legal precedent that the Attorney 
General of the United States be declared potentially inadequate. 

Such a smear on the Attorney General is not sustainable and bars 
RIAA from passing hurdle two. 

Hurdle Three. 

As there is neither property nor transactions to be impaired by 
this action, this requirement is therefore moot. 

2. The motion of RIAA should be denied because its motives 
appear improper. 

As stated in Edmondson v. State of Neb. ex rel. Meyer, C. A. Neb. 
1967 3@3 Fo 123, "* * when improper motive in seek‘ng intervention appears, 
trial court should be wary to grant the request." 

The application for intervention by RIAA suggests a certain basis 
for its intervention and ground rule; it want to litigate by, that have long 
since been discarded as unworthy of the orcerly legal process. If RIAA is 
permitted to intervene on its own terms, these horrible specters of the past 
will once again raise their ugly heads. 

“The specter that "only the 'good guys' or the "boys in the white 
hats' should win" is one. The other is the old specter, seen most prominently 
in the repeal of prohibition, is that "even if the petitioner shows himself 

worthy to receive protection of the laws, sneaking under this umbrella of 
protection for the deserving,will also be the 'nasty,' the unclean, unworthy 
bootlegger, and certainly no court should ever permit protectior to nasty 
people, even if it requires stretching the constitution out of shape and 
permitting the destruction of innocent deserving bystanders." 

The final specter is that "since RIAA has lobbyied this bill thru 
Congress, its their psvanesl property and no one should tamper with it." 

The final concern of Plaintiff is the same fear Job had when he 
was confronted with a torrent of slander from his accusing committee that 


although all the accusations were false against him, if he did not answer 


b | = Q 


some of them, they may be taken as true because of his silence. Plaintiff 
would therefore like to briefly answer a few of the many false innuendos 
improperly raised in a request to intervene. 

Incidentally, as these - canard have been improperly injected into 
this litigation through this process, 1t also suggests that RIAA suspects 
they cannot enter this lawsuit as party defendant and this method displays 
a sense of desperation to inject this scurrilous material for fear the 
legitimate parties to this action will properly ignore ‘it. 

’ Very briefly, here are some of the declarations or answers of 
Plaintiff: 

1. Plaintiff wants an anti-Piracy bill. Plaintiff has been 
victimized by pirates himself. 

2. Congress can constitutionally give authors a copyright on 
record: and tape copies of their works. 

3. There is a substantial number of custom tape duplicators 
who pay royalties to RIAA members and these royalties have t2en accepted by 
RIAA members. 

4. Plaintiff wants a constitutional copyright law in effect on 
February 15, 1972. 

Plaintire brought thi. action early in order that the courts may 
act, pointig out the fatal defect of untiaters’ ccmpulsory licensing to 
' the promter. Congress will have p enty of time to cure this defect before 
Felruary 15, 1972. 

Any delay in arriving at a quick decision will be occasioned by. 
such persons as the RIAA fighting delaying tactics, hoping the act will 
become effective as is and then continue their delaying tactics for the 
life of their limited monopoly of two (2) years and eleven (12) months. 

5. RIAA does not spend hundreds of thousands of dollars promoting 
the works of authors. In fact it has been the opposite experience for 
Plaintiff. One example of how it really works is as follows. Plaintifr 
writes and records a song. This song begins to show promise of a “hit" and 
Plaintiff is induced by many blandishments of RIAA to sign a licensing 


> oe % 
agreement. See Exhibit "A". If the song is a "hit" the RIAA member receives 
a substantial profit. If its: momentum of sales drops off, the RIAA member 
will only make a few thousand dollars profit and require the Plaintiff 
author-producer to buy back his production from the RIAA member. See 
Exhibit "B". 

The irony of this entire play of RIAA is that the independent 
author-producer-seller of music has been the victim -- not RIAA. RIAA 
is certainly the front for the vast communications media monopolies who 
are so powerful that the Pentagon itself is victimized by the confessed 
transgressions of the manipulation of words and when Congress attempts to 
investigate as in the case of Congressman Staggers, the public interest is 
sacrificed to their bill. The reason for mention of this incident in this 
brief is that it demonstrates the only known power to which the public may 
trrn for defense from this.awesome force is the Federal Judiciary. 

Plaintiff now appeals to the authority of this Honorable Court and 
respectfully urges that RIAA not be permitted to enter this iction thr ough 
the door of intervention as a party defendant. 

Respectfully submitted, 


ML yhe 


/ 


/ JAMES L. FISK, ATTORNEY 
: FOR PLAINTIFF 
11 5th Street, S. E. 
’ Washington, D. C. 20003 
(57-6333 


Dated: January 25, 1972 


CERTIFICATE OF SERVICE 


I, JAMES L. FISK, hereby certify that copies of the accompanying 
Objection and Memorandum of Plaintiff were served by hand this day upon 


the parties to this action, as follows: 


Lee A. Rau, Esquire 
‘Room 3416 
Antitrust Division 
U.S. Department of Justice 
Tenth and Pennsylvania Avenue, N. W. 
Washington, D. C. 20530 
Attorney for Defendants 


James F. Fitzpatrick 
Arnold & Porter 


1229 19th Street, N. W. 
Washington, D. C. 20026 


fl vle 


Uy JAMES L. FISK 


January 25, 1972 
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COPYRIGHT LICENSE CONTRACT yaw25 1972 


Contract made and entered into this___26th___day of. __Mey WAMES F. DAVEY, Clerk 1970 


between___*MATZO_BALL_ MUSIC 


(hereinafter called “Licensor” ) and UNIVERSAL CITY RECORDS, a division of MCA INC. (here- 
inafter called “Licensee” ). 


1. Licensor warrants and represents that it is the proprietor of a valid copyright in the musical composition (including the 
words and music thereof) described as follows: \C<-/A=FOOL 


XRD BY: ler, O'Rourke, Cowart 


WeOwy: SINGLE: U-35258 ARTIST: The Sister and Brothers 


KPLTTEN BY: Shaab, Courter, Zel 


(hereinafter called “the Composition”), and that Licensor has the right to grant the license herein contained. 


2. Licensor grants to Licensee the nonexclusive right, privilege and license, during the term of said copyright and all 
renewals and extensions thereof, to use the Composition, and to make and/or use arrangements thereof, in the manufacture and 
sale of parts of instruments serving to reproduce the Composition (hereinafter called “Part” or “Parts”) throughout the world. 


8. Licensee shall pay to Licensor royalties at the following rates on the basis of 90% of Parts manufactured and sold by it 
in the United States during the term of said copyright and all renewals and extensions thereof. 


2¢ 6sce 


(a) On single records a royalty of. per side for records manufactured to retail at more, than_s eee 
per side for records manufactured to retail at pore than_* 2“ but not more ,than_*—-~___. bh 7 = Zoz 
per side for records manufactured to retail at more than__*= "~~ but not more than__*7*""___; 1 VISE tor record 


manufactured to retail at less than__-252 


1 3/4? 


(b) On records (45 rpm extended play, 33-1/3 rpm long play, cartridge, magnetic, tape, electronic form etc.) 
containing more than two selections and manufactured to retail: 
(i) for not more than $1.42 a royalty of STATUTORY per selection; 
(ii) for more than $1.42 but not more than $2.00 a royalty of STATUTORY pe; selection; 
(iii) for more than $2.00 but not more than $2.85 a royalty of STATUTORY 0, selection; 
(iv) for more than $2.85 but not more than $3.00 a royalty of SLATUTORY 0, selection; and 
(v) for more than $3.00 a royalty of STATUTORY er selection. 


(c) For records sold through record clubs, the royalty shall be three-fourths of the rates set forth above. 


; 4. Licensee agrees to render to Licensor semi-annual statements, and payments therefor, of all royalties payable hereunder, 
“ie + ay after June 30 and December 31, for each semi-annual period for which any such royalties accrue pursuant to the 
terms hereof. 


5. (a) As to Parts manufactured in the United States and sold by. Licensee for export to other countries, royalties shall be 
payable pursuant to this contract, except with respect to Parts exported to countries which require the payment of copyright 
royalties in connection with the import or sale of such Parts in which event no royalties shall be payable hereunder. 


a (b) . As to all mechanical devises (such as masters, mothers and stampers) which are exported by Licensee to com- 
panies in other countries for use by such companies for the manufacture and sale of Parts, no royalties shall be payable hereunder. 


; 6. Licensor indemnifies, and shall hold harmless, Licensee from loss or damage (a) arising out of or connected with any 
claim by a third party which is inconsistent with any of Licensor’s warranties in paragraph 1, hereof, or (b) by reason of any 
adjudication invalidating the copyright of the Composition. 


_ 7. This contract is assignable by either party, and shall be binding upon their heirs, legal representatives, successors and 
assigns of the parties hereto, , 


*Song iS co-owned with Cold Gritz Music XMATZO B MUSIC 


end Pednellec Musté,, howover, 109% 
of Poyalties are payable to Matzo Ball B LA Z Od 
Muct¢ ae the Admintstrator of the above YZ a ROALD GRSAS 
Seren Pune Licensee: UNIVERSAL CITY RECORDS, a division 
of MCA Ine. 


ty —<apsein cae lari <19h Merers . —____ 
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Licensor: 
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JAN26 19707 
| : GAMES F. DAVEY, Clerk 
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February 11, 1971 


N. Dennis Kaplan, Esq. 7\ 
Kaplan & Gusick : FEB 1519 

251 West 57th Street , 

New York, New York 10019 LLe {ia andl we tomes 


RE: "THE SISTER AND nn 
Dear Sir: , 


I am in receipt of your letter of February 5, 1971, in which 

you indicated your client exercises the option to repurchase the 
master entitled "ACK-A-FOOL," embodying the performance of the 
subject artists, for the sum.of $1,200.00. This option was 
granted for a period of three months from the date of November 
15, 1970, the purchase price of the masters is $1,200.00, and for 
the .exercise of this option to be effective we must have in our 
hands on or before the option date a certified or cashier's 

check in the amount of $1,200.00. 


Your offer to utilize whatever monies are due or owing under the 
Independent Production Agreement as royalties and/or whatever 
money is due the music publisher as mechanical royalties as an 
offset against the $1,200.00 payment, is not acceptable to us. 

I have checked with. our Accounting Department and find that as of 
December 31, 1970, there are no monies due and owing under the 
Independent Production Agreement. The amount of accunulated roy- 
alties due the music publisher is approximately $189.60. 


In view of the small amount of money that would be involved by 

way of offset and the fact there are no royalties due under the 
Indenendent Production Agreement, as well as the fact that the 
music publisher is not party to the sellback portion of this deal, 
we wish to receive from you, not later than February 14, 1971, the 
amount of $1,200.00 by certified or cashier's check. 


If we do not receive the aforesaid $1,200.00 by February 14, 1971, 
we will deem the option not to be exercised and the masters will 
be retained by us, 

Yours very truly, 


enero A 
rhe Hectiy’ 


Law Department 


UNIVERSAL CITY RECORDS » A DiviSiION OF MCA INC. * 6255 SUNSET BOULEVARD + HOLLYWOOD, CALIFORNIA 90046 * (213) 656-8310 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA F 1 L 
RONALD SHAAB YAN 4 7 197 
(Also known as Ronco, Inc.) : YAly, (4 
Plaintiff 3 ES Ep Avey 
; 20, 
ve ! Civil No. 11-72 lerk 

JOHN N, MITCHELL, ATTORNEY GENERAL : 
QUINCY L. MUMFORD, LIBRARIAN OF : 
CONGRESS : 
Defendants.: 


MEMORANDUM OF AUTHORITY IN SUPPORT 
OF APPLICATION FOR CONVENING OF 
THREE JUDGE DISTRICT COURT 

This action seeks an injunction restraining the enforcement, operation 
or execution of an act of Congress for repugnance to the Constitution of the 
United States and it is mandatory by operation of Title 28, Section 2282 
that a three judge District Court determine if said injunction be issued. 
The provisions of the statute are as follows: 

"An interlocutory or permanent injunction restraining the 
enforcement, operation or execution of any Act of Congress for 
repugnance to the Constitution of the United States shall not 
be granted by any district court or judge thereof unless the 
application therefor is heard and determined by a district court 
of three judges under section 2284 of this title, Title 28, 

Section 2282." 

The act complained of is Public Law 92-140 (Attachement "A"). ‘This 
act attempts to amend Title 17 of the United States Code. Title 17 is the 
copywright and Patent Section of the United States Code that was enacted 
pursuant to the power given Congress to do so by Article 1, Section 8, 
Clause 8 of the Constitution as follows: 

"The Congress shall have power * * *, 

"To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the CX- 
clusive fight to their respective writings and discoveries; 

The basic complaint of Plaintiff is that Congress has not defined a 
standard of copywright availability that is within the powers granted it 


by the Constitution which would make the act repugnant to the Constitution. 


a 4 


22s 


As stated by the Supreme Court "(Trademark Cases 100 U.S. 82,) when Congress 

attempts to go beyond this Constitutional power, the act is unconstitutional." 
Complaint also alleges the act is so discriminatory and unfair that 

the plaintiff will be denied liberty and property without due process of 

law as guaranteed by the Fifth Amendment to the Constitution in the event 

the plaintiff attempts to duplicate a copy of his creative work that has 

been copywrighted by a manufacturer applying the provisions of Public Law 

92-140 and the existing mandatory license provisions of Title 17 U.S. Code. 
If plaintiff's allegations are sustained, this act will make a mockery 

of the Constitution and destroy the arts of music composition sought to be 

encouraged by the Constitution. This clearly presents a substantial Federal 


constitutional question to be decided by a three, judge District Court. 


WA JAMES L. FISK 
ATTORNEY FOR PLAINTIFF 
11 5th Street, S. E. 
Washington, D. C. 20003 
Tel: 737-6333 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA f 


~ 


LILLE D 


FEB~- 31972 
AMES F. DAVEY, Clerk 


RONALD SHAAB 
(Also known as Ronco, Inc.) , 


Plaintiff, 


Ve 


JOHN N. MITCHELL, ATTORNEY GENERAL, 
and L. QUINCY MUMFORD, LIBRARIAN 
OF CONGRESS, 
Civil Action 
Defendants, No. 11-72 
RECORDING INDUSTRY ASSOCIATION OF AMERICA, 
INC. 
1 East 57th Street 
New York, New York 10022 
(212) 688-3778 
Applicant for 
Intervention. 


C—O SS eee ae ew 


CONSENT OF DEFENDANTS TO MOTION TO INTERVENE 
Defendants consent to the motion of Recording Industry 
Association of America, Inc., for leave to intervene as a 
defendant. Textile Workers Union of America v. Allendale 
Co. 226 F.2d 765, 96 U.S. App. D.C. 401, certiorari denied, 


351 U.S. 909; National Automatic Laundry and Cleanin 


Council v. Shultz, 443 F.2d 689, U.S. App. D.C. . 


Respectfully submitted, 


HAROLD H. TITUS, JR. 
ited States Attorney for 


e District of Columbia 
al I? 
'] 16 “) 


, Vv 
HOWARD E. 
Attorney 
Department of Justice, 


By: 


Attorneys for Defendants. 


® @ | 


CERTIFICATE OF SERVICE 


I, Howard E. Shapiro, hereby certify that copies of 
the accompanying Consent of Defendants to Motion to 
Intervene were served by United States mail, postage prepaid, 
this day upon the parties to this action, as follows: 

James L. Fisk, Esq. 

ll Fifth Street, S.E. 

Washington, D. C. 20003 

James F. Fitzpatrick, Esq. 

Arnold & Porter 


1229 - 19th Street, N.W. 
Washington, D. C. 20036 


Department of Justice 


FEBRUARY 2, 1972. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


203 


RONALD SHAAB $ ' 

(Also known as Ronco., Inc.) : 
Plaintiff, : 

ve $ Civil No. 11-72 
JOHN N. MITCHELL, ATTORNEY GENERAL : F i L. E D 
QUINCY L. MUMFORD, LIBRARIAN OF : 
CONGRESS : FEBS 1972 

Defendants.: 


JAMES F. DAVst, Clerk 


NOTIFICATION TO CHIEF CIRCUIT JUDGE OF 
ACTION REQUIRING THREE-JUDGE COURT 


To the Honorable David L. Bazelon, Chief Judge of the United States 
Court of Appeals for the District of Columbia. 

Plaintiff, Ronald Shaab, having commenced the above-entitled action 
and made application for interlocutory and permanent injunctions restraining 
and enjoining enforcement of the Act of Congress, Public Law 92-140, for 
repugnance to the Constitution of the United States, and it appearing that 
this action and application for injunctive relief must be heard and deter- 
mined by a district court of three judges in accordance with the provisions 
of 28 USC 2282, you are hereby requested to designate two other judges in 
addition to myself to serve as members of the court to hear and determine 
the above-entitled action and plaintiff's application for injunctive relief 


therein. 


Ya 
Dated this 7 day of Fu , 1972. 


United States Distri 


o 4. 
Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. September Term, 1971 


dina "1 9 UV 


(Also known as Ronco., Ince), 
Civil Action No. 11-72 


FILED 
FEB 1 6 4972 
JAMES F, DAVEY, Clerk 


Plaintiff 
Ve 


) 
) 
) 
) 
) 
) 
) 
JOHN N. MITCHELL, ) 
ATTORNEY GENERAL, ) 
QUINCY L. MUMFORD, ) 
LIBRARIAN OF CONGRESS, ) 
) 
) 


Defendants 


DESIGNATION OF JUDGES TO SERVE 
ON THREE-JUDGE DISTRICT COURT 


The Honorable June L. Green, United States District Judge, 
having notified me that a complaint has been filed in the 
United States District Court for the District of Columbia for 
interlocutory and permanent injunctions restraining and enjoining 
enforcement of the Act of Congress, Public Law 92-140, for 
repugnance to the Constitution of the United States, it is 


ORDERED pursuant to Section 2282 of Title 28, United 
States Code, that The Honorable Charles Fahy, United States 
Senior Circuit Judge, and The Honorable Howard F. Corcoran, 
United States District Judge, are hereby designated to serve 
with The Honorable June L. Green, United States District Judge, 
as members of the court to hear and determine this action. 


David L. woe. 


Chief Judge 
for the District of Columbia Circuit 


pateds FEB 15 i9/2 
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CLERK’S OFFICE bial 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WASHINGTON, D.C., 20001 


February 16, 1972 


lonorable John N, ilitehell 
Attorney General of the United States 
Depnyts nt of Justice 


Washington, DC. pe 
Re: Ronald Shanb vs, Mitchell 
C.A. 11-72 ae — 


Attached hereto is a copy of the designation of 


Dear Sir: 


judges to serve on a three-judge court which was 
signed by Chief Judge Bazelon, United States Court 
of Appeals. . 

Very truly yours, 

JAMES F. DAVEY, Clerk 


2) 5 Seana ies ee SI CE 
Deputy Clerk 


60-227 
REV 12/70 


e CLERK'S OFFICE 

UNITED STATES DISTRICT cova 

FOR THE DISTRICT OF COLUMBIA 
WASHINGTON, D.C., 20001 


Fobruary 16, 1972 


Mr. James L. Fisk 
11 Sth Ste, S.E. 
Washington, D.C. 


Re: Ronald Shaab vs. Mitchell, etal 
Civil Action 11-72 


Dear Sir: 


Attached hereto is a copy of the designation of 


judges to serve on a three-judge panel in the above- 
entitled case. 


Kindly furnish this office with two copies of all 
papers filed by you to date and three copies of all 
papers filed in the future. 


Very truly yours, 
JAMES F. DAVEY, Clerk | 


by: 
Deputy Clerk 


CO0-226 
REV 12/70 


UNITED STATNS OSFRIcr COURT 
For THE 
DISTRIGK OF COLUMBIA 
WASHINGTON, ©, C. 25901 


HOWARD FL CONCORAN 


UNITES BATES OIsTnicr suoGt 


James F. 


Fitzpatrick, Esqe, , Marcn 6, 


Arnold & Porter , 
1229 19th Stroet., N.W. 
Washington, D,. G. 20036 


cc 


In re: C.A.11-72-RONALD SHAAB, VS. JOHN il. MITCHELL, 
_ ATTORNEY GENERAL, ET AL \- 


The above case, in which you appear as attorney for 


DEFRNDANTS=JOHN N, MITCHELL, L..QUINCY MUMFORD ; 


has been assigned to me. This is to notify you: 


(1) Motions cards on all motions are to-be filed with the 
‘Clerk in the usual manner. “ye Sse ° 

(2) Contested preliminary motions within Local Civil Rule 
9(a)(1) will be heard by the Pretrial Examiner. All 
other motions will be heard by me. 

(3) All discovery should be completed within six months 

_ after the case is at issue. 
(4) Pretrial will be held by the Pretrial Examiner approx- 
: imately six months after the case is at issue. 

(5) If all counsel in the case agree that they are ready 
for trial prior to the expiration of six months, they 
may file such a stipulation together with a motion to 
set the case FO pretrial. . 

(6) Following pretrial, the case iid be set for trial 
before me. 

(7) Lf, at any time after the case is at issue, all counsel 
are of the opinion that. a noki \ane ut conference with ne 
would serve a useful purpose, please contact my office 
to fix a time, 

Vary truly yours, 
Miss Cooper ea tees 
Miss Payne getgting KD 
File ; : ‘ WO FT eg WU eee, 


‘ 
stas District dude 


1972 


UNITZD STATES DILTAIST COURT 


FOR THE 
DISTRIGT OF COLUMBIA 
WASHINGTON, BD. &. 20901 
HOWARD F. CORCORAN 
UNITS STATES Oisrarer JCISS 7 
Howard E. Shapiro, Esq., March 6, 1972 
Department of Justice, 7 


10th And Pennslyvania Ave., NW. 
Washington, D. GC. 


In re? ¢,a. 11-72-RONALD .SHAAB, VS. JOHN N. MITCHELL, ET AL 
The above case, in which you appear as attorney for 
DEFENDANTS-JOHN_N. MITCHELL, la QUINCY MUMFORD, ET AL , 
has been assigned to me. This is to notify you: 


(1) Motions cards on all motions are to be filed with the 
“Clerk in the usual manner. a : a 


(2) Contested preliminary motions within Local Civil Rule 
9{a)(1) will be heard by the Pretrial Examiner. All 
other motions will be heard by me. 


(3) All discovery should be completed within six months 
after the case is at issue. ; 


(4) Pretrial will be held by the Pretrial Examiner approx- 
imately six months after the case is at issue. 


(5) T= all counsel in the case agree that they are ready 

- £or trial prior to the expiration of six months, they 

may file such a stipulation together with a motion to 
set the cuse for pretrial. : 


. 


(6) Following pretrial, the case will be set for trial 
before me. 


(7) If, at any time after the case is at issue, all counsel 
are of the opinion that a selilement conference with ne 
would serve d useful purpose, please contact my office 
to fix a time. 


cc: Miss Cooper Very truly . 
Miss Payne ix wm 
Filey ‘ ST! s 


IN THE UNITED STATES. DISTRICT COURT 
FOR THE DISTRICT OF yeeones ie I : j 


| MAR 6 
RONALD SHAAB i972 


| 
| (Also known as Ronco, Inc.), JAMES F, DAVEY Clerk 
_ \ . - y Uler, 
. Plaintiff, 
{ 


ve Civil Action 
: : No. 11-72 

RICHARD G. KLEINDIENST, ACTING ATTORNEY 

GENERAL, and L. QUINCY MUMFORD, LIBRARIAN 


OF CONGRESS, 
Defendants, 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, 
INC. 

1 East 57th Street 

New York, New York 10022, 


Applicant for 
* Intervention. 


et i i 


ee 


’DEFENDANTS' MOTION TO DISMISS, 
’ OR IN THE ALTERNATIVE, 
FOR JUDGMENT ON. THE PLEADINGS 
Defendants move to dismiss the complaint, or in the 
alternative, for judgment on the pleadings. The grounds 
for this motion are that P. L. 92-140, 85 Stat. 391, the 
statute whose execution by defendants plaintiff seeks to 
enjoin as unconstitutional, is constitutional in all 


respects challenged. 


Respectfully submitted. ’ 


HAROLD H. TITUS, 
United States Attorney, 


Attorney, . 
Department of Justice. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA F I L 


D 


t 


) MAR G 
RONALD SHAAB Me 912 
(Also known as Ronco, Inc.), ‘YAMES F. DAVEy Clerk 
a 1 r 


Plaintiff, 


civil Action 


Ve 
‘No. 11-72 


RICHARD G. KLEINDIENST, ACTING ATTORNEY 
GENERAL, and L. QUINCY ial LIBRARIAN 
OF CONGRESS, 


Defendants, 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, 
INC. ' 
1 East 57th Street . 

New York, New York 10022, ° 


Applicant for 
Intervention. 
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MEMORANDUM .IN SUPPORT 
OF DEFENDANTS' MOTION 
TO DISMISS, OR IN THE 
ALTERNATIVE, FOR JUDG- 
MENT ON THE PLEADINGS - 


WALKER B. COMEGYS, 
Acting Assistant Attorney General, 


HAROLD H. TITUS, JR.» 
. United States Attorney, 


MICHAEL KATZ, 
Assistant United States Attorney, 


HOWARD E. SHAPIRO, 
Attorney, 
Department of Justice, 


Attorneys for Defendants. 
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‘Public Law 92-140 0 
92nd Congress, S. 646 : 
October 15, 1971 


An Act 


To amend title 17 of the United States Code ta provide for the creation of a 
Mmited copyright in sound recordings for the purpose of protecting against 
unauthorized duplication and piracy of sound recording, and for other 


Purposes, 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That title 17 of the 
United States Code is‘amended in the following respects: 

(a) In section 1, title 17, of the United States Code, add a subsec- 
tion (f) to read: ‘ ; 

“To reproduce and distribute to the public by sale or other transfer 
of ownership, or by rental, lease, or lending, reproductions of the 
copyrighted work if it be a sound recording: Provided, That the 
exclusive right of the owner of a copyright in a sound recording to 
reproduce it is limited to the right to duplicate the sound recording 
in a tangible form that directly or indirectly recaptures the actual 
sounds fixed in the recording: Provided further. That this right does 
not extend to the making or duplication of another sound recordin 
that is an independent Reation of other sounds, even though suc 
sounds imitate or, simulata those in the copyrighted sound recording; 
or to reproductions mace by transmitting organizations exclusively 
for their own use.” . 

(b) In section 5, title 17, of the United States Code, add a subsection 
(n) to read: 

“Sound recordings.” ot 

(c) In section 19, title 17, of the United States Code, add the follow- 
ing at the end of the section: “In the case of reproductions of works 
specified in subsection (n) of section 5 of this title, the notice shall 
consist of the symbol (®) (the letter P in a circle), the year of first pub- 
lication of the sound recording, and the name of the owner of copy- 
right in the sound recording, or an abbreviation by which the name 
can be recognized, or a generally known alternative designation of the 
owner: Provided, That if the producer of the sound recording is named 
on the labels or containers of the reproduction, and if no other name 
appears in conjunction with the notice, his name shall be considered 
a part of the notice.” 

(d) In section 20, title 17, of the United States Code, amend the 
first sentence to read : “The notice of copyright’shall be applied, in the 
case of a book or other printed publication, upon its title page or the 
page immediately following, or if a periodical either upon the title 
page or upon the first page of text of each separate number or under 
the title heading, or if a musical work either upon its title age or the 
first page of music, or if a sound recording on the surface oP repredon. 
tions thereof or on the label or container in such manner and location 
as to give reasonable notice of the claim of copyright.” 

(e) In section 26, title 17, of the United States Code, add the fol- 
lowing at the end of the section: “For the purposes of this section and 
sections 10, 11, 13, 14, 21, 101, 106, 109, 209, 215, but not for any other 

urpose, a reproduction of a work described in subsection 5(n) shall 

considered to be a copy thereof. ‘Sound recordings’ are works that 
result from the fixation of a series of musical, spoken, or other sounds, 
but not including the sounds accompanying a motion picture. ‘Repro- 
ductions of sound recordings’ are material objects in which sounds 
other than those accompanying a motion picture are fixed by an 
method now known or later developed, aaa. from which the ed 
can be perceived, reproduced, or otherwise communicated, either 
directly or with the aid of a machine or device, and include the ‘parts 
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Department of Justice 


a sta e entaipton! 


' * 


) | 
of Law 92-140 «| 2 « October 15, 1971 


85 STAT. 392 , rE: 
-eee OT STFUMeENts serving to reproduce mechanically the musical work’, 


61 Stat, 652. 
17 usc 1. 
Infm, 
Copyrighted 
music, un= 
authorized 
uses 

61 Stat, 661. 


Notice. 


Effective dates, 


‘mechanical reproductions’, and ‘interchangeable parts, such as dises 
or tapes for use in mechanical mugic-producing machines’ referred to 
in sections 1(e) and 101(e) of this title.” 

Sec. 2. That title 17 of the United States Code is further amended 
in the following respect : 

In section 101, title 17 of the United States Code, delete subsection 
(e) in its entirety and substitute the following : 

“(e) IntercHANnorante Pants ror Use in Mecianican Mvste- 
Proptcixa Macuines.—Intercnangeabie parts, such as dises or tapes 
for use in mechanical music-producing machines adapted to reproduce 
copyrighted musical works, shall be considered copies of the copy- 
righted musical works which they serve to reproduce mechanically for 
the purposes of this section 101 and sections 106 and 109 of this title, 
and the unauthorized manufacture, use, or sale of such interchange- 
able parts shall constitute an infringement of the copyrighted work 
rendering the infringer liable in accordance with all provisions of this 
title dealing with infringements of copyright and, in a case of willful 
infringement for profit, to criminal prosecution pursuant to section 
104 of this title. Whenever any person, in the absence of a license 
agreement, intends to use a copyrighted musical composition upon the 
parts of instruments serving to reproduce mechanically the musical 
work, relying upon the compulsory license provision of this title, he 
shall serve notice of such intention, by registered mail, upon the copy- 
right proprietor at his last address disclosed by the records of the 
copyright office, sending to the copyright office a duplicate of such 
notice.” . 

Sec. 3. This Act shall take effect four months after its enactment 
except that section 2 of this Act shall take effect immediately upon its 
enactment. The provisions of title 17, United States Code, as amended 
by section 1 of this Act, shall apply only to sound recordings fixed, 
published, and copyrighted on and after the effective date of this Act 
and before January 1, 1975, and nothing in title 17, United States 
Code, as amended by section 1 of this Act, shall be applied retro- 
actively or be construed as affecting in any way any rights with respect 
to sound recordings fixed before the effective date of this Act. 

Approved October 15, 1971. 
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HOUSE REPORT No, 92=487 (Comm, on the Judioiary). 
SENATE REPORT No, 9272 (Comm, on the Soslaiawete 
CONGRESSIONAL RECORD, Vol, 117:(1971): 

Apr, 29, considered and passed Senate, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


me ee eee ee ee ee ee ese es ee es ee 


RONALD SHAAB 
(Also known as Ronco, Inc.), 


Plaintiff, 


Civil Action 
No. 11-72 


Vv. 


RICHARD G. KLEINDIENST, ACTING ATTORNEY 
GENERAL, and L. QUINCY MUMFORD, LIBRARIAN 
OF CONGRESS, 


Defendants, 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, 
INC. 

1 East 57th Street 

New York, New York 10022, 


Applicant for 
Intervention. 


CERTIFICATE OF SERVICE 
I hereby certify that on March 6, 1972 I caused to be 
served by United States mail upon counsel listed below copies 
of the Defendants' Motion to Dismiss, or in The Alternative, 
for Judgment on The Pleadings, Memorandum in Support thereof, 
and Proposed Judgment: 


James L. Fisk, Esq. 

11 Fifth Street, S.E. 

Washington, D. C. 20003 
Attorney for Plaintiff 


James F. Fitzpatrick, Esq. 

Arnold and Porter 

1229 - 19th Street, N.W., 

Washington, D.C. 20036 
Attorney for Applicant 
for Intervention 


Attorney : 
Department of Justice 


i ra "esas ts an ei ns Stealer penton REE 
* 


IN THE ned STATES DISTRICT COURT 
FOR THE DISTRICT.OF COLUMBIA 


) 
RONALD SHAAB 7 ) 
(Also known as Ronco, Inc.), { 
ieee. Plaintiff, ) 
‘ ) 
Ve ) -Civil Action 
) No. 11-72 
= RICHARD G, KLEINDIENST, ACTING AT1ORNEY ) Py 
GENERAL, and L. QUINCY MUMFORD, LIBRARIAN ) 
OF CONGRESS, ' ; 
Defendants, 4 
») 
RECORDING INDUSTRY ASSOCIATION OF AMERICA, ) 
INC, “8 bi” ) 
1 East 57th Street ) 
New York, New York 10022 ‘ ) 
i ) 
Applicant for ) 
Intervention. ) 


MEMORANDUM IN, SUPPORT 
OF DEFENDANTS MOTION 
TO DISMISS, OR IN THE 
ALTERNATIVE; FOR JUDGMENT 
ON THE .PLEADINGS 
STATEMENT OF THE CASE 
This is a suit to enjoin the Attorney General,l/ as the 
official charged with enforcing the criminal provisions of 
the Copyright Act; and the Librarian of Congress, as the 
official responsible for administration of the Copyright 
Office, from implementing and enforcing the provisions of 


P, L, 92-140, 85 Stat. 391, approved October 15, 1971, which 


establish copyright. protection for sound recordings.2/ This 


1/ The Honorable John N, Mitchell resigned as Attorney General 
effective March 1, 1972. Mr. Richard G, Kleindienst is now 
Acting Attorney General and is automatically substituted as a 
defendant pursuant to F, R, Civ. P. 25(d). 


2/ P. L, 92-140 is attached hereto as an appendix, 
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: “statute amends the Copyright Act of 1909, Title 17 of the 
Nee U.S, Code, to create the Limited’ copyright in sound recordings 
a . : 

. challenged by plaintiff, and to extend the protection of 


copyrighted musical compositions used in sound recordings. 
The provision for copyrighting sount recordings became | 
effective on February 15, 1972. It applies to sound recor- 
dings fixed, published and copyrighted between that date é 
and January 1, 1975. The new protection for copyrighted 
musical compositions used in such recordings, not challenged 
in this suit, became effective on the date the law was 
approved. 3 
Defendants have moved to dismiss the complaint or, 
in the alternative, for judgment on the pleadings. The’ 
legal issues are whether, under the Copyright Clause of the 
Conatisation, sound recordings constitute the 'writings" 
of an "author" to which Congress may extend copyright pro- 
tection; and if’so, whether Congress' decision not to provide 
for the compulsory licensing of the reproductton of sound 


recordings denies due process of law to the plaintiff. 


THE COMPLAINT 
Plaintiff, Ronald Shaab, also known as Ronco, Inc., is 
a resident of Baton Rquge, Louisiana. He alleges that he 
is in the business of writing, copyrighting, and recording 
musical compositions. on records and magnetic tape, and of 
selling such recordings. He further alleges that "CBS" has 


monopolized the talent in the musical industry; that it has 
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acquired licenses on the talents of the per former's of his 
musical compositions; that through the device of record 
clubs and record service organizations it has sold recordings 
of musical compositions at less than wholesale; and that 
these practices have driven plaintiff out of the retail 
business of selling CBS' musical records to the. public, 
Pointing to the provisions of the Copyright Law which 
provide: for the compulsory licensing of the right to record 
musical oponosd bien when. the holder of the copyright on such 
compositions records them or permits them to be recorded 
(17 U.S.C. 1(e), 101(e)), plaintiff alleges that he is 
required to license CBS - record his musical compositions 
for a Staiitoby royalty ef two pened pee copy, but that 
the Act does not require CBS to license to him for repro- 
duction its recorded performances of his depyrighted ase 
positions, He alleges that CBS' monopoly of talent denies 
him "the rights and privileges granted him by the Consti- 
tution to enjoy the fruits of tin “excatadescnnuatttena in 
that he must compulsory (sic) license CBS, and because of 
CBS monopoly of the. basic entertainment’ media and talent, the 
petitioner cannot compete with CBS in the marketing of | 
recordings of his compositions" (Cplt. 417). He therefore 
alleges that P, L. 92140 is discriminatory, unfair, and denies 
him due process under the Fifth Amendment (Cplt. 418); and 
that it is in conflict with Article I, Section 8, Clause 8 of 
the Constitution, which confers on Congress power to grant 


copyrights, (Cplt, 419). 
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INTRODUCTION AND SUMMARY OF ARGUMENT 


The purpose and effect of the statute. P.L. 92-140 was 


enacted to meet an urgent need for protecting the creative 


recording industry from the unfair and destructive compe~ 
tition of firms which duplicate hit records without authoriza~- 
tion from their creators and without contributing in any way 


to their origination, production, promotion or distribution, 


As stated in its title, it is an Act 


] 
] 
} 


To amend title 17 of the United States Code to 

provide for the creation of a limited copyright 

in sound recordings for the purpose of protecting - 

against unauthorized duplication and piracy of 

sound recording, and for other purposes. 

The statute temporarily adds a fourteenth category of 
copyrightable works--sound recordings--to the classification 
of works which may be copyrighted presently listed in 
Section 5 of 17 U.S.C. 3/ Congress found it necessary to 
adopt the amendment last fall because the unauthorized 
duplication of sound recordings--record piracy--has, since 
the development of the market for tape and cassette recordings, 
reached epidemic proportions. As reported by the House 
Judiciary Committee, "[w]hile it is difficult to establish the 
exact volume or dollar value of current piracy activity, it is 


estimated by reliable trade resources that the annual volume 


of such piracy is now in excess of $100 million, It has been 


3/ The Amendment is temporary because it operates only until . 
January 1, 1975 (Sec, 3, P.L. 92-140). Congress contemplates 
including protection for sound recordings in the general 
revision of the copyright law now under consideration. See 
117 Cong. Rec, H+9033-9034 (daily ed.) remarks of Rep. 
Kastenmeier, 


| 92-487, p. 2; see also 117 Cong. 


estimated that the legitimate prerecorded tape sales have 
an annual volume of approximately} $300,000,000." H. Rep. 
kia, (daily ed.), $5940 

(remarks of Senator McClellan); Prohibiting Piracy of Sound 
Recordings, Hearings before Subcommittee No. 3 of the House 
Judiciary Commititea, 92d Cong., lat Sess., on S. 646 and 
H.R. 6927, pp. 10-66, | 

The sound recording amendment to the Copyright Act 
confers on the copyright holder the exclusive right to 
reproduce and distribute a copyrighted recording to the 
public. It is expressly "Limited to the right to duplicate 
the sound recording in a tanibie form that directly or in- 
directly captures the actual sounds fixed_in the recording: 
“ee But, "this right does not extend to the making or 
duplication of another sound recording which is an indepen- 
dine, Bieavton of other sounds, even though such sounds imitate 
or simulate those in the copyrighted sound recording; or to 
reproductions made by transmitting organizations exclusively 
for their own use." 17 U.S.C. 1 as amended by section 1(a) 
of P.L. 92-140. , 

Thus, the copyright on wacondthee is confined 
to the actual sequence of sounds on the particular re- 
cording for which copyright is claimed, It does not extend 
to the musical work performed on the recording or even to an 
imitative performance of that work when recorded on a new 
master, Nor does the term sound recordings include sounds 


accompanying a motion picture, which are separately treated 
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in the Copyright Act. See H. Rep. 92-487, pp. 5-6, Rather, 
"sound recordings" are defined as "works that result from the 
fixation of a series of musical, spoken or other sounds, but 
not including the sounds accompany ing a motion picture," 
"pepraduations of sound recordings" are material objects in 
which sounds. other than those accompanying a motion picture 
are fixed by any method now known of later developed, and from 
which sounds can be perceived, reproduced, or otherwise com- 
municated, either directly or with the aid of a machine or 
device,"' and including.items "such as discs or tapes." 

17 U.S.C, 26 as amended by section 1(e) of P.L. 92-140. 

By thus extending copyright protection to sound recordings, 
Congress has authorized federal prosecution of commercial 
copyists who infringe the copyright on such works. Section 104 
of the Gopyeizit Act (17 U.S.C. 104) declares willful in- 
fringement of a copyright for profit to be a misdemeanor for 


which the violator may be fined or imprisoned.4/ 


4/ In addition to the copyright protection for sound 
recordings challenged here, P.L, 92-140 also provides 
additional protection for copyrighted musical compositions. 
Section 2 declares that discs and tapes of copyrighted 
musical works are copies of such works, and that the 
unauthorized manufacture, use, sale or exchange" of such 
copies are an infringement of the copyright, and that 
such infringement, when willful, subjects the infringer to 
eriminal prosecution under 17 U.S.C, 104, Under Section 3 
of P,L, 92-140, Section 2 went into effect immediately on 
enactment i,e,, October 15, 1971, Copying for profit, after 
this date, of existing sound recordings containing copy- 
righted musical compositions without filing of the notice 
of intent and payment of the statutory royalty applicable 
to recordings of such compositions can therefore subject . 
the offender to prosecution under 17 U,S,C, 104. for willful 


infringement of the copyright th ic, See H. Rep. 
92-487 at p, 9, reas ee ee P 
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. Summary of argument.! Recordings of performed works fix 
in copyable form the intellectual expression created by the 
persons who contribute to the performance itself and to the 
process of producing the recorded version of the performance. 
They are therefore the "Writings" of rn "Author" within the 
meaning of the Copyright Clause of the Constitution. More= 
aver, the sound recording amendment dors not unconstitutionally 
discriminate against plaintiff or any person similarly situ- | 
ated, Plaintiff's allegations concerning the alleged monopoly 
of CBS are irrelevant to the constitutional issue in this 
case. Any remedy to which the plaintiff is entitled for 
relief against such alleged monopoly must be found in the 


antitrust laws, not in the Constitution. 


I. SOUND: RECORDINGS ARE THE. "WRITINGS" OF 
AN "AUTHOR' WITHIN THE MEANING OF THE: 
COPYRIGHT CLAUSE OF THE CONSTITUTION 


Under the concept of copyright as reflected in the 


Constitution, the power of Congress to extend copyright . 


protection to expressions of intellectual creation does 
not depend on the form of the expression. The Copyright 


Clause provides (U.S. Const., Art. I, Sec. 8, cl. 8) that 


Congress shall have power ''To promote the Progress of 


Science and the useful Arts, by securing for limited Times 

to Authors and Inyentors the exclusive Right to their 
respective Writings and. Discoveries." The test for deter- 
dining what constitutes the "writings" of an author was 
definitively stated by the Supreme Court in Burrow -Giles- 
Lithographic-Co. v. Sarony, 111 U.S. 53, which held that ~ 
"the Constitution is broad enough to cover an act authoriz- 
ing copyright of photographs, so far as they are representatives 
of original intellectual conceptions of the authors 111 U.S. 
at 58. In that case the Court otiatinued the constitutional 
use of the term "Author" to mean aii originator or uke: and 
it defined Myritings" ti mean, aS Gongress had indicated in 
earlier copyright acts, "all forms of writing, printing, 
engravings, etchings, etc., by which the ideas in the mind 

of the author are given visible expression." 111 U.S. 58. 
What is required is no more than the expression in copyable 
form of that modicum of originality--"the fruits of intellec- 
tual labor''--which represents the unique and singular 


intellectual contribution of the author or authors of the 


work, See  Bleistein y, Donaldson Lithographing Co., 


8 


> 


Pe en See P a ee @ 


' a a * ’ } Py ; 


= 
OE 


188. U.S. 239; Mazer v. Stein, 347'U.S. 201, 206, n. 5; Kalem 


v. Harper Bros., 222 U.S. 55, 63; Trade Mark Cases, 100 U.S. 
82, 94; Alfred Bell Co., Ltd. v. Catalda. Fine Arts, Inc., 
191 F.2d 99 (C.A. 2). Gerlach-Barklow Co. v. Morris and. 
Bendien, 23 F.2d 159,161 (C.A; 2). 

The fact that an expression may be fixed in a form which 
is heard rather than seen makes no constitutional difference. 
For copyright extends to the origination in specific form of 
"some new collocation of visible or audible points,--of lines, 
colors, sounds or words." (Holmes, J., concurring in White- 
Smith Music Co. v. Apollo Co., supra, 209 U.S. at 19). 
Indeed, the right of copyright holders to exclude others from 
the public performance of a copyrighted musical composition 
or dramatic work was established Jong ago without significant 
challenge. (11 Stat. 138 (1856) (dramatic compositions) ; 


cf. Kalem v. Harper Bros., supra (motion picture dramatization 


of novel); 29 Stat. 481 (1896) (musical works)). 


These principles have been applied by Congress from the 
beginning. The Copyright Act of 1790 (1 Stat. 124) included 
in the subject matter for copyright not only books but maps 
and charts, which are not "writings" in the narrow sense of 
written, verbal expression; and the Act of 1802 (2 Stat, 171) 
extended protection as well to prints, a form of pictorial, 
not verbal expression, The Supreme Court has observed that 
the constitutional construction reflected in these enactments 
passed by Congvany/ whieh included members of the Constitutional 


Convention, are entitled to great weight, Burrow -Giles 


Lithographie Co, v, Sarony, 111 U.S. 53, 57. In 1831 musical 
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. compositions were addad (4 Stat. 436), and as already noted, 
in 1856 the right of public performance of dramatic composi- 
tions was expressly covered by statute. 11 Stat. 138. In 
1865 photographs (13 Stat. 540), and in 1870 works. of art 


~~ were added to the list (16 Stat. 198). In 1912 protection 


was extended to motion pictures (37 Stat. 488). Present law 
includes thirteen classes, in addition to the sound record- . ° 
ings whose protection is questioned here, ranging from books 
to works of art (see Mazer v. Stein, Supra, involving a 

| statuette, and Gerlach-Barklow Co. Ve Morris and Bendien, 
23 F.2d 159 (C.A. 2) (involving a painting on the same theme 
as another picture). 5s | 

Until the amendment in issue, however, sound recordings - 

were not included in the list of works eligible for copyright. 
Capitol iedouae v. Mercury Records-Corp., 221 F.2d 657 (C. A. 2). 
“But, as the court of appeals pointed out in the Capitol 
Records case, "There can-be no doubt that, under the Consti- 
tution, Congress could give to one who performs a public 
domain musical composition an sicligivecifhe to make and 
vend phonograph records of that rendition." 221 F.2d at 660. 
The dissenting judge in that case, L. Hand, J., also agreed 
that "the performance or rendition of a ‘musical composition' 


is a Writing’ under Article I, Section 8, Clause 8 of the 


_5/ In 1909, the coaydtehe act was revised, 35 Stat. 1075. 

It stands today, as codified and enacted into positive law 

in 1947 (61 Stat. 652), as the basic copyright law of the 
United States, The last major amendment (before P.L. 92-140) 
to extend protection to new substantive matter was the 1912 
addition of motion pictures, 37 Stat, 488, 
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* Constitution, separate from and additional to, the 'compo- 
sition' itself. . o {1]n the vast number of renditions, 
the performer has a wide choice, depending upon his gifts, 
‘and this makes his rendition pro tanto quite as original a 
‘composition’ as an ‘arrangement! or tadaptation* of the 
score itself, which §1(b) makes copyrightable. Now that it 
‘has become possible to capture these contributions of the 
individual performer upon a physical object that can be 
made to reproduce’ them, there should be no doubt that this 
is within the Copyright Clause of the Constitution." 

(221 F.2d at 664. And justice Holmes has observed (White- 
Smith Music Co. v. Apollo Co., supra, at 19-20): "A 
musical composition is a ratiénal collocation of acinus 
apart from concepts, reduced to a tangible. expression from 
which the collocation can he reproduced either with or 
without continuous human intervention. On principle anything 
that neichani¢al'ly reproduces that collocation of sounds 
ought to be held a copy, or if the statute is too narrow 
ought to be made so by a further act, except so far as some 
extraneous consideration of policy may oppose." 

P.L. 92-140 is such a “further aekst Both that statute 
and the judicial opinions on which it was founded are a 
recognition of the living nature of the Copyright Clause. 
The founders there empowered Congress, in order "to promote 
the Progress of Science and inedul Kees’, to bring new . 
technologies for preserving intellectual expression within 
the reach of copyright protection. In the words of then 
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District Judge L. Hand in a famous copyright case (Reiss v. 
National Quotation Bureau, Inc., 276 Fed. 717, 719 (S.D.N.Y. 
1921), it cannot be said that: 

our Constitution embalms inflexibly the habits of 

.1789.'. . . [I]ts grants of power to Congress 

comprise, not only what was then known, but what 

the ingenuity of men should devise thereafter. 

Of cours¢, the new subject-matter must have some 

relation to the grant; but we interpret it by the 3 
general practices of civilized peoples in similar 

fields, For it is not a strait-jacket, but a 

charter for a living people._6/ , 

Congress in P.L. 92-140 applied these principles to 
extend copyright to sound recordings. 

The language in the Capitol Records case quoted. above 
focuses upon the. performer as an "author" of a musical 
rendition fixed in a sound recording. However, neither 
P.L. 92-140 nor the Copyright Act of 1909 attempts to define 
who is an "author" for purposes of obtaining copyrights to 


writings. Instead, Section 9 of the Copyright Act, 


17 U.S.C. 9, provides that "the. author or proprietor of any 


work made the subject of copyright by this title, or his 


executors, administrators, or assigns, shall have copyright 
for such work under the conditions. and for the terms 


specified in this title:. . ."" Sound recordings, like 


_6/ A comprehensive discussion of the meaning of the Copy- 
right Clause is contained in Copyright Law Revision, Studies 
prepared for the Senate Judiciary Conmittee, 86th Cong., (st 
Sess, (hereinafter "Copyright Studies"), Study No. 3, The 
Meaning of "Writings" in The Copyright Clause of The Consti- 
tution (Committee Print, 1960) prepared by the staff of the 
NYU Law Review under the Guidance of Professor Walter J. 
Derenberg. The power of Congress to protect sound recordings 
is discussed in Ringer, Copyright Study No. 26, ‘The Unauthor- 
ized Duplication of Sound Recordings" (Committee Print, T9o1l)~ 
See also Miss Ringer's later comments in Copyright Law Revision, 
Hearings before the,Senate Judiciary Committee on’S. 597, 90th 
Cong., lst Sess,,, pp. 1175-1178. 


12 


a en cemeteries te rie ell AA ec 


4 
— = » . * 
tun ayes . ot sortvespneeninds ean ® 


. i 


motion pictures, usually ‘sina the combination of a wide 
range of talents of a number of contributors to produce the 
copyrightable work. Questions as to who is entitled to claim 
copyright in a work of this character are ordinarily resolved | 
by employment and other agreements among the principal con- 
tributors, so that copyright in such collective pro- 
ductions is claimed commonly by the proprietor of the work. 
Moreover, Section 26 of the Copyright Act, 17 U.S.C. 26, 
provides that, for the purposes of the Act, "the word ‘author’ 
shall include an eupleyer in the ‘case of works made for hire$ 
and in the typical case of a sound recording, as in the case 
also of motion pictures, the producing company occupies the 
status of employer for hire of the various individual contri- 


butors._7/ We submit, therefore, that no substantial question 


_7/ In testimony before the House Judiciary Committee, on 

S. 646, the bill which became P.L. 92-140, Assistant Register 
of Copyrights Ringer succinctly explained why problems of 
identifying the "author" of a collectively produced copy- 
righted work are not significant to the copyright of recordings: 


Section 9 says that beneficiary of pro- 

tection shall be the "author or proprietor, or 
his executors, administrators, or assigns." 
That is all. . .. What we are trying to do is 
fit something into the rramework of the 1909 law. 
The structure of the law leaves vague, for example, . 
the beneficiary of protection in the case of a 
periodical, cyclopoedic, or other composite work, 
or who is the owner of a reproduction of a work of 
art. The most notable example is motion pictures. 
It would seem to me, that a great deal of thinking 
could be clarified if you regard audio-recordings, 
as the capturing of sounds, and motion pictures as 
the capturing of visual images and sounds, Congress 
has never had any problem in granting rights in 
motion pictures, To me, there is not really any 
distinction, No one really knows who owns each 
and every right in a motion picture, and yet these 
things sort themselves out quite satisfactorily. 

~ Thissame question arises in a whole host of other 
areas that I will not go into. (Footnote continued) 
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can be. raised, at least on the face of the sound recording 
amendment to the Copyright Act, as to whether a person 
other than the performer may constitute an "author" of a 
sound recording within the meaning|of the Constitution. We 
note briefly, moreover, that the intellectual contribution 
of a record producer in choosing the work to be performed, 


| 
and in assembling and supervising the performers, arrangers, 


- directors, recording engineers and technicians may involve 


an order of creativity well within the modest criteria 


required for copyright._8/ 


(Footnote 7 Continued) 
House Hearings, Prohibitine Piracy of Sound Recordings; supra, 


at pp. 19-20. The regulations of the Copyright Office simply 
provide that “applications should be submitted by the copy- 
right claimant, or by someone acting under his authority." 

37, C.F.R. 202. 3(b) (4) (Supp. 1971). The office has created a 
new application Form N - Sound Recording (Class N), for use 
by. such claimants. 37 F.R. 3055 (Feb. 11, 1972). 


_8/ The House Committee considering the amendment cheeeved 
(H. Rep. 92-487, p. 5): 


The copyrightable elements in a “sound recording 
will usually, though not always, involve ™ authorship" 
both on the part of the performers whose performance 
is captured and on the part of the record producer 
responsible for setting up the recording session, 
capturing and electronically processing the sounds, 
and compiling and editing them to make the final 
sound recording. There may be cases where the record 
producer's contribution is so minimal that the per- 
formance is the only copyrightable element in the 
work, and there may be cases (for example, recordings 
of birdealls, sounds of racing cars, et cetera) where 
only the record producer's contribution is copyright- 
able. As in the case of motion pictures, the bill 
does not fix the authorship, or the resulting owner- —- 
ship, of sound recordings, but leaves these matters 
to the employment relationship and bargaining among 
the interests involved, 
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II. CONGRESS' DECISION NOT TO PROVIDE FOR 
THE COMPULSORY LICENSING OF SOUND RECORDINGS 
DOES. NOT DENY DUE\ PROCESS OF LAW TO THE 
PLAINTIFF, I , 

Plaintiff does not challenge the provisions of the 1909 
statute which provide for the compulsory licensing of musical 
compositions for use in sound recording once the copyright 
holder has authorized them:to be recorded on discs, tapes, 
piano rolls, etc.9/ 17 U.S.C. 1(e), 101(e). Instead, , 


plaintiff appears to contend that he is suffering unconstitu- 


tional discrimination because Congress did not similarly 


9/ Sections 1(e) and 101(e) of the Copyright Act of 1909, 17 U.S.C. 
~1(e) ,101(e}, provide for the compulsory licensing of 
musical compositions for their use in sound recordings by any- 
one, once the copyright owner has made or authorized such 

use of his music in a sound recording. A statutory royalty 

of two cents on each part manufactured is specified in the 
statute together with a reporting procedure. This provision 
was included in the Copyright Act in 1909 when Congress ex- 
tended copyright protection to the use of musical compositions 
on "the parts of instruments serving to reproduce mechanically 
the musical work" (17 U.S.C. 1(e), 101(e)). The compulsory 
license provision was adopted following the Supreme Court's 
decision in White-Smith Music Pub. Co. v. Apollo Co., 209 U.S 
1, which held that a musical composition incorporated into 

a piano roll was not a "copy" of the composition within the 
meaning of the then existing Copyright Act. In anticipation 
of a ruling by the Supreme Court or-action by Congress which 
would extend copyright protection of music to the right to 

make recordings of it, a piano roll company had been acquiring 
exclusive long-term license agreements for the recording rights 
in a large number of compositions from numerous music publishers. 
To forestall this threatened monopolization Congress prescribed 
compulsory licensing, See H. Rep. No. 2222, 60th Cong., 2d 
Sess., pp. 7-8; Copyright Law Revision, supra,’ Copyright Study 
No. 5, "The Compulsory License Provisions of the United States 
Copyright Law," pp, 3=11 (Committee Print, 1960). 
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provide that the newly copyrightable category of sound 


recordings were subject to some form of compulsory license 


for their reproduction, He appears to argue that his rights 
are violated because his musical compositions, once, recorded 
by him, can then be recorded by other companies under the 
compulsory. license, for the statutory royalty of’two cents a 
part, while he is unable to reproduce under a compulsory 
license the recordings made by other companies of original 
performames of his compositions. Plaintif£ focuses par- 
ticularly upon the structure of the recording business, which | 
he alleges is dominated by a monopoly of performing talent 

in control of "CBS". . . 

As in all cases in which a claim of constitutional 
discrimination is raised against a statute; the question is 
whether the classification adopted by the iegisiature is 
reasonable. In 1909 Congress found it necessary to thwart 
a feared monopoly of recording rights for musical compositions 
by providing for compulsory licensing once such a composition 
is recorded by or under authority of the copyright owner 
(see note. 9, supra). This provision is an exception to the 
statutory pattern, for no other category of expression is sub- 
ject to such a compulsory license. Moreover, the 1909 en- 
actment did not create a compulsory license simply to dupli- 
cate the creative product of others. Instead, it enabled 
performers and demaediva firms to compete by licensing them 
to create their own newly recorded interpretations of copy- 


righted mus ical compositions, The public was thereby assured 
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of the opportunity to choose among diverse, competing 

<% renditions of the same musical work by different artists 
on different recordings. tat : 

A compulsory license requirement for the duplication 
of sound recordings would operate very differently. Instead 
of providing the public with different interpretations of the 
copyrighted work, beneficiaries of a cumpulsory sound recocd- 
ing license would simply duplicate and distribute under their 
own labels the final creative work of others, without making 
any seigtnn’ contribution themselves. In 1971, Congress did 
not find it necessary to establish a compulsory license for 
such bare copying.10/ It specifically considered such a pro- 
posal in connection with the sound recording amendment, and 
eapeceed it. As explained in the Senate Report (S. Rep. 
92-72, p. 6): 


By the mechanical royalty the record 

company in effect receives the right to 

make use of raw material -- in this instance 

a copyrighted song, The record label, 

the performing artist, musicians, and arrangers 
develop this song into the finished product -- 
the recorded song, The committee sees no 
justification for the granting of a compulsory 
license to copy the finished prdduct, which has 
been developed and promoted through the efforts 
of the record company and the artists. Any 
unauthorized manufacturer who wishes to produce 
a record containing the same songs may do so by 
paying the mechanical royalty and making the same 
investment in: production and talent as is being 
done by the authorized record companies, 


*e** 


10/ As noted earlier, the copyright granted by the Act for 
sound recordings "does not extend to the making or duplication 
of another sound recording that is an independent fixation of 
i other sounds, even though such sounds imitate or simulate 
é those in the copyrighted sound recording;. . ."17 U.S.C, 1 as 
Fe amended by Section l(a) of P.L, 92-140, The statute thus draws 
a clear. distinction between original recording and transcriptive 
duplication of what already has been recorded, 


17 


SPURT feed NE 8 he ELS are” 


LON Fis eee ERA pee ge” EP Py aats 
x Os SoS ERA este S ae es > Be: ean 
ee ee ot tehe mas 


0 x 10 
Sls Leer nae eer ate Pare Cae] , 


And the House Committee pied (H. Rep. 92-487, p. 4): 


We Believe that a strong case has been 
made for protection against the current 
practices of the ‘so-called "record pirates," 
and that the case for a compulsory license 
has not been established. Any such compulsory 
license would necessarily extend to all recard 
producers and to any of their recordings. It 
would have drastic effects upon the structure 
of the industry, even if some way could be 
found to establish a fair royalty rate and 
assure a fair division and distvibution of 
royalty receipts. It would enable the "pirates" 
to select those recordings that become hits, 
and thus to invade the producer's market for 
his profitable recordings, while leaving the 
producer to suffer the losses from his unsuccess-~- 
ful ones. At the same time, we recognize that 
in some cases the consuming public may be able 
to obtain selections, or collections & selections, 
not available from regular sources and at some- 
what lower than prevailing prices. The Com- 
mittee believes that Section 1 of S. 646 as 
limited by the Committee's amendment should be 
enacted in its present form. Certainly the 
entire question of compulsory licensing can be 
reexamined by the Committee when it again con- 
siders legislation for general revision of the 
copyright law. - 


Whether compulsory licensing is necessary as an anti- 
monopoly measure is, of course, for Congress alone to deter- 
mine. Its conclusion that .there is no need for such a 
provision in the present amendment to éhie-Copyeight Law does 
not render. that amendment unreasonably dineviatnaeary, The 
fact that compulsory licensing of sound recordings would pro- 
vide for naked, uncreative duplication, while the licensing 
of the right to record musical compositions results in the 
origination of a variety of new renditions is itself enough 
to meet the test of reasonableness. Particularly is this 


true in light of the purpose of the Copyright Clause "to 


promote the progress of Science and useful Arts," 
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Moreover, as pointed out in the House Report, the 
amendment is only a temporary measure, to meet the in- . 
creasingly expanding practice of record piracy, while Congress 
continues to consider the comprehensive revision of the | 
Copyright Law which has been in progress for nearly a decade. 

Thus the House Committee considering the amendment observed; 

"We are ... . persuaded that it eat be wholly impractical . 
“in this legislation to set up the complicated procedural 
machinery that would be required for the fair administration 
of a compulsory license, even if it were found to have some 
advantages from the viewpoint of the public." H. Rep. 92-487, 
p. 4. . 

It should also be noted that because it operates 
prospectively, the sound recording amendment does not affect 
the copying of previously published recordings. By its own 
terms it applies only "to sound recordings fixed, published, 
and copyrighted on and after the effective date of this Act 
and before January 1, 1975, and nothing in-title 17, United 
States Code, as amended by section 1 of this Act, shall be 

applied retroactively or be construed as affecting in any way 
any rights with respect to sound recordings fixed before the 
effective date of this Act."' Section 3, P. L. 92-140. Thus, 


any right the plaintiffs may have to copy existing recordings11/ 


lpia eta 
11/ Congress has left to the courts determination of the power 
of the states to protect previously published sound recordings 
from unauthorized copying. See H, Rep. 92-487, p. 13. 
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“has not been impaired, With respect to recordings that are 
filed, published: and copyrighted after February, 15, 1972; 
however, plaintiff must, like anyone who wishes to reproduce 


any copyrighted work, seek a license from the copyright 


holder. This is precisely what the Copyright Clause con- 


| 
' 
{ 


a} templates. Prospective copyright protection for new 


categories of copyrighted works does not, we submit, deny 
unauthorized copyists any rights secured to them by the due 
process clause of the Fifth Amendment.’ 

If plaintiff is in fact suffering provable injury 
from monopolization of the record business by "CBS" or any 
othér fira, he has a remedy under the Sherman and Clayton 
Acts, 15 U.S.C. 2,; 15 and 26. Unauthorized copying of the 
intellectual expression represented by a sound recording, 
however, is not a pro-competitive activity. Rether, it 
represents a form of unfair competition. As the Department 
of Justice advised the Congress (H. Rep. 92-487, p. 14): 

The competition provided by the pirate 

record industry does not promote any of the 

traditional benefits of competition. Although 

the pirate record companies may greatly under- 

cut the prices charged by the creative industry, 

their ability to do so results in large part 

from the fact that they do not compensate the 

creative writers and artistsinvolved. Such 

practices discourage the investment of money 


and talents in new performances and [have] the 
potential to gravely injure creative recording. 
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. CONCLUS ION 
7 fy. . For the “reasons Stated the complaint should be 
an dismissed for failure to state a claim upon which relief 
+ : salen be granted, or in the alternative, judgment should be 


entered for the defendants on the pleadings. 


; Respectfully submitted, 
WALKER B. COMEGYS, 
Acting Assistant Attorney General, 
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United States Attorney, 
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_, * RONALD SHAAB ) 
; (Also known as Ronco, Inc.), ; 
Plaintiff, ) 
) 
Ve ; 
RICHARD G. KIEINDIENST, ACTING ATTORNZY ) 
GENERAL,: and L. QUINCY MUMFORD, LIBRARIAN) ? 
_ OF CONGRESS, ~ ) Civil Action 
) No. 11-72 
Defendants, ) 
. ) 
RECORDING INDUSTRY ASSOCIATION OF AMERICA, ) 
INC. ) 
1 East 57th Street ) 
New York, New York 10022 ) 
; : ) 
Applicant for ) 
Intervention. ) 
DEFENDANTS ' ANSWER 
FIRST DEFENSE . y 


The Court lacks jurisdiction under. the doctrine of 
sovereign immunity because P.L. 924140, 85 Stat. 391, 
execution of which by débendants plaintiff seeks to enjoin, 
is constitutional in all respects challenged. 

SECOND DEFENSE . 

The complaint fails to state a claim upon which relief 
can be granted, 

THIRD DEFENSE 

Defendants specifically answer the allegations of the 
complaint by the following responses, numbered to correspond 


to the numbered paragraphs of the complaint: 


a aL 


1. Denied for lack of knowledge or information suf- | 
ficient to form.a belief, except that defendants admit that 
their official place of duty is the District of Columbia. 

2. Denied. ; 

3, Denied. 

4. Denied for lack of knowledge or information suf- 
ficient to form a belief. . 

, 5. Denied for lack! of knowledge or information suf- 
ficient to form a belief. 

6. Admitted. 

7. No answer required. The provisions of Title 17, 
U.S.C. speak for themselves. 

8. No answer required. 

9. Denied for lack of knowledge or information suf- 
ficient to form a belief. 

10. No answer required. 

11. No answer required. P.L. 192-140 speaks for itself. 

12. Denied for lack of knowledge or information suf- 
ficient to form a belief. 

13. Denied for lack of knowledge or information suf- 
ficient to form a belief. ‘. 

14, Denied for lack of knowledge or information suf- 
ficient to form a belief. . | 

15. No answer required, The statute speaks for itself. 

16. No answer required. 

17. Denied for lack of knowledge or information suf- 


ficient to form a belief, 


18 . Denied ° 


19. Denied. , 
20. Denied. 
21. Denied. 
22. Denied. 


All allegations not hereinabove specifically answered 
to which an answer is required are denied. 
Respectfully submitted, 


HAROLD H. TITUS, 
United States Attorney, 


Giedussi Ul 


Assistant United Sta 


Attorney. 


Attorney, ; 
Department of Justice. 
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No. 11-72 


RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC., 


) 
) 
) 
) 
) 
Defendants, ) 
) 
) 
) 
Defendant-Intervenor ) 

) 


MEMORANDUM OF RECORDING INDUSTRY 
ASSOCIATION OF AMERICA IN SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS, OR IN THE ALTERNATIVE FOR 
JUDGMENT ON THE PLEADINGS 
INTRODUCTION 

This memorandum is filed on behalf of the Recording 
Industry Association of America (herein "RIAA") in support 
of the Motion to Dismiss, or in the Alternative, for Judgment 
on the Pleadings filed herein by the Acting Attorney General 
and the Librarian of Congress ("the Government Defendants"). 

RIAA is a non-profit association of legitimate record 
manufacturers, incorporated under the laws of the State of 


New York, The membership of RIAA consists of 55 record 


companies which account for about 85% of the phonograph 


se 
aS 


records and pre-recorded tapes produced and sold in the united 
denen” 

Plaintiff herein challenges the constitutionality of 
P.L. 92-140, the Antipiracy Act of 1971 (hereinafter cited as 
"the Act"), which confers limited copyright protection upon 
sound recordings. For many years prior to 1971, RIAA urged 
the Congress to provide copyright protection for sound record- 
ings. It has strongly supported the passage of the Act. The 
efforts by RIAA and its members to secure such emergency copy- 
right protection for sound recordings were prompted in large 
part by the sharply increasing practice of unauthorized dupli- 
cation and piracy of sound recordings. These pirate operations 
have caused, and are every day continuing to cause, irreparable 
damage to the entire legitimate music industry -- music pub- 
lishers, record manufacturers, musicians, performers, distrib- 
utors and retail dealers of sound recordings. 

We urge the Court to grant the Government Defendants' 
Motion because the Act is constitutional. As we will demon- 
strate infra, Congress had full authority under the Copyright 
Clause of the Constitution to grant copyright protection to 
sound recordings. A review of more than 180 years of 
Congressional action under the Copyright Clause, consistently 
sustained by the courts, demonstrates that Congress has granted 
copyright protection to a wide variety of emerging forms of 
artistic creation which are fixed in tangible form, Further- 
more, there can be no serious attack upon the Act on substantive 


1/ See RIAA's Motion to Intervene and the Affidavit of Henry 
Brief ("Brief Aff,"), filed in support thereof. 


we 
= 


a3-« 


due process grounds; Congress clearly had a rational basis for 


granting a copyright to legitimate record producers. 


ARGUMENT 


I. AFTER CAREFUL CONSIDERATION, CONGRESS EXPRESSLY FOUND 
THAT SOUND RECORDINGS WERE ENTITLED TO COPYRIGHT PROTECTION. 
A. For Some Years Prior to 1971, the Congress 
Proposed to Confer Copyright Protection Upon Sound 
Recordings as Part of General Copyright Revision. 


The Act amends the Copyright Law of 1909, 17 U.S.C. § 1 
1 et seqg., the controlling statutory provision which defines 
the rights and remedies of the owners of copyright, and estab- 
lishes the procedures for registrations of copyrighted works. 
As originally passed, the 1909 Act did not include a number of 
works -- including motion pictures and sound recordings -- among 
the categories of protected works. 

However, as the record industry emerged as an important 
commercial and creative enterprise, efforts were made to amend 
the 1909 Act to include sound recordings. The question 
whether to extend copyright protection to sound recordings 
was before Congress on numerous occasions between 1925 and 


2/ 
1951. All the proposed legislation failed of enactment 


2/ The first bill introduced in Congress which specifically 
included sound recordings as copyrightable works was H.R. 
11258, 68th Cong., 2d Sess. (1925), submitted by Representative 
Perkins on January 2, 1925, From 1926 to 1931, Representative 
Vestal introduced, and hearings were held on H.R. 10434, 69th 
Cong., lst Sess, (1926) and H.R. 12549, 71st Cong., 2d Sess. 
(1930), Both of these bills contained provisions for protec- 
tion of sound recordings. Similarly, three general revision 
bills in 1932 provided for copyrights for "sound disk records" 
and "perforated rolls," H.R. 10364, 72d Cong., lst Sess. 


[Footnote continued on next page] 


basically because of controversy between competing private 
interests, 

In 1955 a new movement for general revision of the 
copyright law was begun. There followed a period of compre- 
hensive research and study under the aegis of the Copy- 
right Office which culminated in 1961 in the Report of the 
Register of Copyrights. In relevant part, the Register rec- 


ommended that: 


"Sound recordings should be protected against 
unauthorized duplication under copyright 
principles. . . ." House Comm. on the 
Judiciary 87th Cong., lst Sess., Copyright 
Law Revision, Report of the Register of 
Copyrights 18 (Comm. Print 1961). 


Congress then turned its attention to general revision 
of the Copyright Laws based upon the Register's recommendation. 


As we note infra, this general revision is still in progress. 


[Footnote continued from preceding page] 

(1932); H.R. 10740, 72d Cong., lst Sess. (1932); H.R. 10976, 
72d Cong., lst Sess. (1932). Between 1936 and 1938, the Daly 
Hill, H.R. 10632, 74th Cong., 2d Sess. (1936); the Sirovich 
Bill, H.R. 11420, 74th Cong., 2d Sess. (1936); and the Guffey 
Bill, S. 2240, 75th Cong., lst Sess. (1937) were sufficiently 
broad to encompass. sound recordings. The same is true for the 
following bills: H.R. 4871, 76th Cong., lst Sess. (1939); 
H.R. 6160, 76th Cong., lst Sess. (1939); H.R. 9703, 76th Cong., 
3d Sess, (1940); H.R. 3997, 77th Cong., lst Sess. (1941); 

H.R. 7173, 77th Cong., 2d Sess, (1942); H.R. 1570, 78th Cong., 
lst Sess. (1943); H.R. 3190, 79th Cong., lst Sess. (1945); 

S. 1206, 79th Cong., lst Sess. (1945); H.R. 1270, 80th Cong., 
lst Sess, (1947); and H.R, 2464, 82d Cong., lst Sess. (1951). 
See generally, Subcomm, on Patents, Trademarks, and Copy- 
rights of the Senate Comm, on the Judiciary, 86th Cong., 2d 
Sess,, Copyright Law Revision Studies, Studies Nos, 26-28 

The Unauthorized Duplication of Sound Recordings, at 21-37 
(Comm, Print 1961), The studies collected in these volumes 
were begun in 1955 by the Copyright Office of the Library of 
Congress pursuant to appropriations by Congress for that pur- 
pose; they provide a definitive revision, including the 
eaning of the term "writings" and "author" in the Copyright 
Clause and the propriety of granting a copyright to sound 
recordings, 


a 


However, during the extensive Congressional consideration and 
debate over copyright revision, a copyright for sound record- 
ings has been a virtually unanimous proposal. 

Thus, the initial general revision bill, H.R. 11947, 
88th Cong., 2d Sess. (1964), added sound recordings to the 
list of copyrightable works and provided for their protection 
against unauthorized duplication. (The 88th Congress ad- 
journed prior to the consideration of this measure.) Similar 
revision bills were introduced in the 89th Congress, H.R. 


4347, S. 1006, 89th Cong., lst Sess. (1965). More than 150 


witnesses on the revision bill were heard by the House 


Judiciary Committee. See, Hearings on Copyright Law Revision 
Before Subcomm. No. 3 of the House Comm. on the Judiciary, 


89th Cong., lst Sess. (1965). Extensive testimony was re- 
ceived from representatives of the Copyright Office, the 
record industry, the musicians union, and other interested 
parties. All these parties supported the grant of a copy- 
right to sound recordings. The House Judiciary Committee 
reported out a copyright bill which granted such a copyright 
to sound recording (See H. Rep. 2237, 89th Cong., 2d Sess. 
note” Boe no further action was taken in the 89th Congress. 

In 1967, in the 90th Congress, the House passed H.R. 
2512, one version of the general copyright revision legis- 
lation, Copyright protection for sound recordings was included, 
3/ "The Committee believes that, as a class of subject matter, 
sound recordings are clearly within the scope of ‘writings of an 
author capable of protection under the Constitution, and that 


the extension of limited statutory protection to them is over- 
due.'" H.R, Rep, 2237, 89th Cong,, 2d Sess. (1966), at Pp. 47. 
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See 113 Cong. Rec. 9021 (1967). The Senate then commenced 
lengthy hearings on its revision bill (S. 597), but no final 
action was taken in the 90th Congress. Hearings on Copyright 
Law Revision Before the Subcomm. on Patents, Trademarks, and 
Copyrights of the Senate Comm. on the Judiciary, 90th Cong., 
lst Sess. (1967). However, again, there was no serious 
challenge to the grant of copyright to sound recordings. 

In the 9lst Congress, the Senate assumed the initiative 
in considering copyright legislation. On December 10, 1969, 
the Senate Subcommittee on Copyrights of the 9lst Congress 
reported out a general revision bill, S. 543. Again, this 
bill would have established a copyright in sound recordings. 
But no further action was taken in the 9lst Congress because 
of controversies unconnected with the grant of copyright to 


4/ 


sound recordings. 


B. Congress Passed the Act as Emergency Legis- 
lation to Put an End to Record Piracy Which Was 
Causing Immense and Irreparable Economic Harm to 
Legitimate Record Manufacturers. 


The rapid growth of illegal record piracy prompted 
Congress in 1971 to pass the Act. The House Judiciary 
Committee described this critical situation: 


"The attention of the Committee has been directed 
to the widespread unauthorized reproduction of 
phonograph records and tapes, While it is diffi- 
cult to establish the exact volume or dollar 


4/ Congress has acknowledged that delay in the passage of gen- 
eral copyright revision has been caused by sharp controversy over 
cable television, See S, Rep, No. 92-72, 92a Cong., lst Sess., 

3 (1971) (hereinafter cited as "Senate Report"). 
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value of current piracy activity, it is estimated 

by reliable sources that the annual volume of such 

piracy is now in excess of $100 million. It has 

been estimated that legitimate prerecorded tape 

sales have an annual value of approximately $300 

million. The pirating of records and tapes is not 

only depriving legitimate manufacturers of sub- 

stantial income, but of equal importance is denying 

performing artists and musicians of royalties and 
contributions to pension and welfare funds and Fed- 
eral and State governments are losing tax revenues." 

H.R. Rep. No. 92-487, 92 Cong., 1st Sess. 2 (1971). 

(Hereinafter cited as "House Report.") 

Record piracy generally works this way: First, a pirate 
borrows or purchases a legitimate recording (a tape or a record) 
for a few dollars. This recording has cost the legitimate record 
manufacturers a substantial amount of money to produce and pro- 
mote -- in many cases over $100,000 per recording. The legi- 
timate manufacturer must pay for musicians, arrangers, and per- 
forming artists; he must pay studio charges; he must make pay- 
ments to the Music Performers' Trust Fund; and he must pay 
legitimate advertising and promitional expenses. Second, the 
pirate electronically transfers the actual sound track from 
the legitimate record or tape to the pirated tape. Third, the 


pirate sells the legitimate manufacturer's sound recording at 


reduced cost in competition with the legitimate recording. See 


Hearings on S. 646 and H.R. 6927 before Subcommittee No. 3 of 
the House Committee on the Judiciary, 92d Cong., lst Sess., 


Ser, 7 (hereinafter cited as "House Hearings"), 25-29, 35-39, 45- 
53 (1971); Cf, Brief Aff., at 2-3, 

The pirate, in effect, pays nothing for his product, 
Indeed, his product is the legitimate manufacturer's product. 
Nevertheless, the pirate sells in direct competition with 


legitimate record manufacturers, 


b s 


Record piracy has had disastrous consequences for legiti- 
mate record manufacturers. Historically and today, three-fourths 
of all popular long-play record albums lose money for the 
manufacturer. Legitimate record companies survive economically 
upon the relatively few popular hits from their recording out- 
put. House Hearings, pp. 25-26; Cf. Brief Aff., at 3. However, 
it is these few hits, once established, on which the pirate takes 
a free ride. By concentrating only on albums that are proven 
successes, the pirate runs no monetary risks. He is able to 
undercut the prices of legitimate manufacturers and distributors 
by selling their product, appropriated to his benefit. See 
House Hearings, pp. 38-40, 47; Cf. Brief Aff., p. 3. 

As the House Committee noted, in 1971 when the Act was 
passed by the Congress, piracy was costing legitimate record 
manufacturers $100 million to $150 million a year -- about $2 
million to $3 million a week -- in lost legitimate sales. Id., 
paragraph 5; see also Senate Report, pages 3-4; House Report, 
page 2. Such losses amounted to some 25-40% of all legitimate 
prerecorded tape sales. 

By 1971, record piracy was inflicting such damage upon 
legitimate record manufacturers that immediate relief was re- 
quired. Accordingly, the Congress enacted the Act, with the 
overwhelming support of the Departments of Justice, Commerce, 
and State, of the Copyright Office, and the entire legitimate 
music industry, 

The House Judiciary Committee, considering the adop- 
tion of the Act, found that “a strong case has been made 


for protection against the current practices of the so-called 


he » 
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‘record pirates'. . . ." House Report, p. 4, and recognized the 
“immediate and urgent" need for relief, prior to general revision: 


"The Committee regrets that action on the 
bill for general revision of the copyright law 
has been delayed, and that the problem of record 
piracy has not been dealt with as part of a broad 
reform of the Federal copyright statute. We are 
persuaded that the problem is an immediate and 
urgent one, and that legislation to deal with it 
is needed now. The seriousness of the situation 
with respect to record piracy, both nationally 
and internationally, is unique, and our favorable 
action in this instance should not be interpreted 
as precedent for the enactment of separate legis- 
lation on other matters involved in copyright 
law revision." House Report, p. 4. 


Moreover, the reports of both the Senate and House com- 
mittees show that the question of the constitutionality of grant- 
ing copyright protection to sound recordings was the subject of 
thorough consideration. Both reports state in identical 
language: 

"The committee believes that, as a class of sub- 

ject matter, sound recordings are clearly within 

the scope of the ‘writings of an author' capable 

of protection under the Constitution, and that 

the extension of limited statutory protection to 

them is overdue." 5/ 

As we point out next, this Congressional finding of con- 


stitutional authority to grant copyright protection to sound 


recordings was eminently correct. 


II. THE ACT IS CONSTITUTIONAL UNDER THE COPYRIGHT CLAUSE. 
The Constitution, Article I, Section 8, expressly grants 
to Congress the power to vest copyrights: 


"The Congress shall have Power .. . To promote 
the Progress of Science and useful Arts, by se- 
curing for limited Times to Authors and Inven- 
tors the exclusive Right to their respective 
Writings and Discoveries," 


5/ House Report, p. 5, and Senate Report, p. 4. This is also 
the language of the 1966 House Report, see note 3, supra. 
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Beginning with the Copyright Act of 1790, Congress has 
exercised this Constitutional authority to grant a copyright 
to a wide variety of works embodying creative or intellectual 
effort. The Act adds "sound arn ee to the following list 
of protected "writings": 

(a) Books, including composite and cyclopedic works, 
directories, gazetteers, and other compilations. 

(b) Periodicals, including newspapers. 

(c) Lectures, sermons, addresses (prepared for oral 
delivery). 

(d) Dramatic or dramatico-musical compositions. 

(e) Musical compositions. 

(£) Maps. 

(g) Works of art; models or designs for works of art. 

(h) Reproductions of a work of art. 

(i) Drawings or plastic works of a scientific or 
technical character. 

(j) Photographs. 

(k) Prints and pictorial illustrations including prints 
or labels used for articles of merchandise. 

(1) Motion-picture photoplays. . 

(m) Motion pictures other than ne 
6/ “Sound recordings" are defined by the Act as “works that 
result from the fixation of a series of musical, spoken, or 
other sounds, but not including the sounds accompanying a 
motion picture," Pub. L. No, 92-140, 85 Stat. 391, § l(e) 
(Oct, 15, 1971), 

1/ 17 U.8.C. § 5, Section 5 also provides that "“[t]he above 


specifications shall not be held to limit the subject matter 
of copyright as defined in Section 4 of this title. ... 


Ps i a 


It has long been recognized -=- by courts, commentators, 
and the Copyright sseinit as that Congress has the power to 
vest a copyright in sound recordings. The most significant 
judicial consideration of this question has come in the case of 
Capitol Records, Inc. v. Mercury Records Corp., 221 F.2d 657 
(2a Cir. 1955). The issue was whether sound recordings were 
protected against unauthorized duplication under state unfair 
competition law. The Second Circuit split on this issue, but 
unanimously agreed that sound recordings were constitutionally 
copyrightable, should Congress choose to include them under 
the Copyright Act. Judge Dimock, speaking also for Judge 
Medina, stated that "There can be no doubt that, under the 
Constitution, Congress could give to one who performs a public 
domain musical composition the exclusive right to make and 
vend phonograph records of that idea, 221 F.2d at 
660. Judge Learned Hand, who wrote scores of influential 
copyright opinions during his long career on the bench, 
criticized the majority for protecting rights in sound record- 
ings at common law. He had no doubt, however, that sound 


recordings are constitutionally capable of statutory copyright 


protection, and specifically said so: 


8/ See infra, pp. 22-23, 


9/ Of course the statement also applies to the more usual situ- 
ation in which the musical composition is copyrighted and the 
record producer obtains a license from the musical copyright 
proprietor; the Capitol case happened to deal with classical 
music that was in the public domain, 
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"TI also believe that the performance or rendi- 
tion of a 'musical composition' is a ‘writing' 
under Article I, § 8, Cl. 8 of the Constitution 
separate from, and additional to, the ‘composi- 
tion' itself. . . . Now that it has become 
possible to capture [the] contributions of the 
individual performer upon a physical object 
that can be made to reproduce them, there 
should be no doubt that this is within the Copy- 
right Clause of the Constitution." 221 F.2d 

at 664. 


This conclusion is supported by an examination of the 
broad authority exercised by Congress under the Copyright 


Clause, 


A. Congress Has Granted, and the Courts Have 
Sustained, Copyright Protection For a Wide Variety 
of Works Beyond Those Which are Literally "Writings." 


The Copyright Clause provides authority to Congress to 
protect tangible works, regardless of the technological means 
by which such works take form. In the words of Professor Chaffee: 


"It is plain that such words as 'Commerce' 
and 'Income' . .. have a broader scope in 
the Constitution than they may possess in 
a particular statute. The same difference 
may be true of "Writings'. The copyright 
clause of the Constitution should be con- 
strued so as to permit Congress to pro- 
tect by appropriate devices any literary 
or artistic work which deserves such pro- 
tection." Chaffee, Reflections on the Law 
of Copyright: II, 45 Colum, L. Rev. 719, 
735-6 (1945). 


In determining the meaning of the term "writings" in 
the Constitution, the courts and Congress have not been re- 


10/ 
stricted by a narrow dictionary definition, There is no 


10/ The Senate Report stated in connection with the revision 
of the Copyright Laws in 1909 that: 


[Footnote continued on next page) 
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"legislative" history for this particular constitutional 
11/ 
provision, However, a statement by James Madison in The 


Federalist sheds some light on the purpose of the Copyright 
Clause: 


"The utility of this power will scarcely be 
questioned. The copyright of authors has 
been solemnly adjudged, in Great Britain, 

to be a right of common law. The right to 
useful inventions seems with equal reason to 
belong to the inventors. The public good 
fully coincides in both cases with claims 

of individuals. The States cannot separately 
make effectual provisions for either of the 
cases, and most of them have anticipated the 
decision of this point, by laws passed at 
the instance of Congress." The Federalist, 
No. 43, at 278 (Modern Library ed. 1937) 


In the comprehensive studies commissioned and under- 
taken by the Copyright Office with a view to general revision 
of the copyright law, Madison's explanation was analyzed: 


"The statement places no limitation, either direct 
or implied, upon the scope of the clause but rather 


intimates that the types of objects protected will 


[Footnote continued from preceding page] 


"The term used in the constitution is 'writings.' 
But Congress has always construed this term 
broadly, and in doing so has been uniformly sup- 
ported by judicial decision, It has, for instance, 
interpreted it as authorizing subject matter so 
remote from its popular significance as photo- 
graphs, paintings, statuary, and dramas, even if 
unwritten, 


"As thus interpreted, the word ‘writings' 
would to-day in popular parlance be more nearly 
represented by the word 'works', . .." S. Rep. 
No, 6187, 59th Cong., 2d Sess. 4 (1909). 


11/ “The committee proceedings of the convention were secretly 
conducted, and the final form of the copyright clause was ap- 
proved without debate," Senate Comm, on the Judiciary, 86th 
Cong., lst Sess,, Copyright Laws Revision Studies, Study No. 3, 


The Meaning of "Writings" in the Copyright Clause of the 
Constitution (Comm, Print 1960), 


a4 


expand when the common law sees fit to expand them. 


Following this reasoning, the clause was not in- 
tended to deal specifically with the subjects of 
copyright but merely to assure uniform protection 
through nationwide laws. Since the legislature 
has the authority to change the common law by 
statute, there would appear to be no objection 

to Congress' enumerating and expanding by statute 
the objects to be covered by copyright." Studies, 
No. 3, at 70-71. (Emphasis added.) 


In the same study, it is pointed out that 


+ « « the courts have evolved the idea that the 

Constitution was not meant to be a static docu- 

ment but should be interpreted to take into con- 

sideration changes in society brought about 

through the developments in science and the arts. 

As new arts and methods of reproduction are de- 

veloped, Congress has the power to enact new 

copyright laws to extend protection to these 

new subjects." Studies, No. 3, at 91. 

Rather than impute to the Framers an intent to limit 
the scope of the Copyright Clause to literary works, the term 
"writings" must be taken to impose only the broad requirement 
that the work be fixed in some tangible form, so as to pre- 
clude the theoretical possibility of trying to protect mere 
oral statements. Strong policy arguments obviously exist 
against any attempt to vest copyright protection in extempora- 
neous, unwritten remarks; disputes about what was said on a 
particular occasion could overwhelm the courts. Similarly, 
copyright protection for a live performance might create diffi- 
culties; however, the Act protects only fixations. 

The use of the term "writings" merely indicates that, 
at the time the Constitution was ratified, many of the cate- 


gories of works to which copyright protection was subsequently 


extended either were not in existence or were not in need of 
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protection against copying. Although literary authorship might 


have been in the forefront of the framers' minds: 


". . . [T]he whole staff of aides-de-camp 

to commerce . . . were then practically un- 
known. In the public mind, the publication 

of a book meant that literature, as Litera- 
ture, had received an accession... [WJere 
the intention of the framers of the constitu- 
tion to give boundary to the constitutional 
grant, many writings, to which copyright has 
since been extended, would have been excluded. 
But, here as elseswhere, the constitution, 
under judicial construction, has expanded to 
new conditions as they arose. Little by little 
copyright has been extended to the literature 
of commerce, so that it now includes books 
that the old guild of authors would have dis- 
dained; catalogues, mathematical tables, sta- 
tistics, designs, guide-books, directories, 
and other works of similar character. Nothing, 
it would seem, evincing, in its makeup, that 
there has been underneath it, in some substan- 
tial way, the mind of a creator or originator, 
is now excluded." National Tel. News Co. v. 
Western Union Tel. Co., 119 F. 294, 297 (7th 
Cir. 1902). 


Thus, in copyright, as in other areas, the Constitution 


has been flexible enough to accommodate the changes concomitant 


12/ 


with the nation's emerging economy and expanding technology. 


12/ Justice Holmes expressed this thought, as follows: 


Holmes 


"A word is not a crystal, transparent and un- 
changed it is the skin of a living thought 
and may vary greatly in color and content 
according to the circumstances and the time 
in which it is used." Towne v. Eisner, 245 
U.S, 418, 425 (1918). 


also reminds us that: 


"The same words may have different meanings 
in different parts of the same act and of 
course words may be used in a statute ina 
different sense from that in which they are 
used in the Constitution." Lamar v. United 
States, 240 U.S, 60, 65 (1916). 
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Judge Learned Hand, dealing with the meaning of the term "writ- 
ings" in the Copyright Clause, has rejected the proposition 
that “our Constitution embalms inflexibly the habits of 1909. 

. . ." Rather, he found that: 

"[I]ts grants of power to Congress comprise, not 

only what was then known, but what the ingenuity 

of men should devise thereafter. ... [W]e in- 

terpret it by the general practices of civilized 

peoples in similar fields, for it is not a 

strait-jacket, but a charter for a living 

people." Reiss v. National Quotation Bureau, 

Inc,., 276 F. 717, 719 (S.D.N.¥. 1921). 

A review of copyright legislation in the Congress and 
in the courts confirms the expansive nature of the Copyright 
Clause and the propriety of extending its protections to 
sound recordings, consistent with Judge Hand's conclusions: 

(i) Acts of 1790 and 1802. The very first 

Copyright Act of May 31, 1790, c.15, 1 Stat. 124, extended 
copyright protection beyond the literal category of a "writing" 
i.e., a literary work, to grant a copyright to the “author and 
authors of any map, chart, book or books." Similarly, the Act 
of April 29, 1802, c.36, 2 Stat. 171, extended copyright 
protection to those persons "who shall invent and design, 
engrave, etch or work, or from his own works and inventions, 
shall cause to he designed and engraved, etched or worked, any 
historical or other print or prints. ..." 

(ii) Act of 1831, In the Act of February 3, 
1831, c,16, 4 Stat, 436, musical compositions were added to the 


categories of copyrightable works, Although copyrights in 


musical compositions and copyrights in sound recordings are 
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separate and distinct rights, nevertheless musical compositions 
resemble sound recordings in a way which highlights the im- 
practicality of any purported constitutional standard based 
solely on visual intelligibility. In what sense are musical 
compositions intelligible to the eye? Surely they are meant 
to appeal solely to the ear. It is true that one of the media 
in which musical compositions are fixed (i.e., sheet music) 
may be "read" by those who have the ability to read music. But 
most listeners and many performers cannot do so. And even for 
those who can read music, in what sense does the musical nota- 
tion render the composition intelligible, without the aid of a 
musical instrument to reproduce the succession of notes? 

Significantly, the committee report accompanying the Act 
of February 3, 1831, did not even raise the possibility that a 
musical composition might not be a “writing" in the constitu- 
tional sense, but simply stated that U.S. copyright law "ought" 
to cover musical compositions as did British law. Studies, 

13/ 
No. 3, at 73. 
(iii) Act of 1865. In the Act of March 3, 1865, 

c.126, 13 Stat. 540, Congress added photographs to the list of 
copyrightable works, It is noteworthy that Congress granted 
copyright protection for photographs at a time when the commer- 
cial value of photography, as evidenced by the famous Civil War 
pictures taken by Matthew Brady, was just becoming evident. 
Studies, No, 3, at 73, 
137 Quoting from Report by Mr. Ellsworth of the Committee on 


the Judiciary to Amend the Copyright Law, H.R, Rep. No, 3, 21st 
Cong., 2d Sess, 1 (1830). 
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In Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 
(1884), the constitutionality of this amendment was questioned. 


In the most significant Supreme Court case squarely dealing 
with the meaning of "writings" in the Copyright Clause, the 


Court explicitly rejected the claim that a photograph is not 


14/ 
a writing. The Court pointed out that the term "writings” 


had been properly construed by Congress to include "all forms 


of writing . . . by which the ideas in the mind of the author 
15/ 
are given visible expression." 


The Court found support for its broad Constitutional 
interpretation of copyright protection as "the exclusive right 
of a man to the production of his own genius or intellect," 
id. at 58, by reference to the congressional grant of copy- 
right protection in 1790, 1802, and 1831 to a variety of works 
other than literal "writings." Finally, the Court also noted 
the technological advances that explained why photographs were 
not included in the original copyright legislation: 


"The only reason why photographs were not included 
in the extended list in the Act of 1802 is probably 
that they did not exist, as photography as an art 
was then unknown, and the scientific principle 

on which it rests, and the chemicals and machinery 
by which it is operated, have all been discovered 
long since that statute was enacted." (111 U.S. 

p. 58) 


14/ The Supreme Court did not reach the constitutional question 
in Mazer v. Stein, 347 U.S. 201 (1954), However, it there dis- 
cussed (id. at 206, n, 5) a number of earlier cases, including 
the Sarony case, which had given a broad reading to the term 
"writings." See Kalem Co. v. Harper Bros,, 222 U.S, 55, 63 


(1911); Bleistein v, Donaldson Lithographing Co., 188 U.S, 239, 
249-50 (1903), 


15/ 111 U.S, at 58, The Court's use of the term "visible expres- 
sion" is, of course, not a constitutional requirement since the 
Court was in fact dealing with a visually perceptible work. See, 
p. 23, infra, 
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(iv) Act of 1870. In the Act of July 8, 1870, 
¢.230, 16 Stat. 198, Congress amended the Copyright Act to add 
the following works: Paintings, drawings, chromos, statuettes, 
statuary models or designs intended as works of fine art, and 
dramatic compositions. Here again, as the need for such pro- 
tection arose, the Constitution proved sufficiently flexible. 
The omission of works of art from the first copyright statute 
was due, not to the fact that such works were deemed uncopy- 
rightable, but to the fact that effective methods of copying 
such works had not then been developed so that copyright pro- 
tection was not then necessary. Studies, No. 3, at 96; Nimmer on 
Copyright, § 8.6 at 26 (1971) (hereinafter "Nimmer"). 

The extension of statutory copyright protection to 
cover works of fine art also is significant because that cate- 
gory includes not only such non-literary works as paintings, 
drawings and etchings, but also three-dimensional works such 
as sculpture which clearly do not fall within the ordinary 
meaning of the word "writings." Congressional inclusion of 
such three-dimensional objects in 1870, with no question 
raised as to sanuereubianaiaee, indicates a continuing 
awareness of the self-evident proposition that: 
"[o]Jne is no less . . . entitled to the benefits of 
copyright merely because the expression of artistic 
creation assumes three rather than two dimensions," 17/ 
67 Studies, No. 3, at 73, 
17/ Nimmer, § 8,6, pp. 26-7, Tacit recognition of the proposi- 
tion that the term "writings" is entitled to a broad interpreta- 
tion has resulted in the granting of relief in infringement action 


involving diverse types of works where it apparently was assumed 


[Footnote continued on next page] 
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(v) (1909 Revision, In 1909 Congress undertook an 
extensive revision of the copyright law. Again, in accordance 
with the changing times and technologies, the list of protected 
works was enlarged to include compilations and periodicals, 
lectures, sermons, and addresses prepared for oral delivery, 
and works of art (as opposed to the more restricted "works of 
fine art" protected in the Act of 1870). In neither the 
preliminary nor final report of the House Judiciary Committee 
was there any question concerning the constitutionality of any 
of the objects or works covered. The final report simply noted 
that "Congress and the courts have always given a liberal con- 
struction to the word 'writings.'" = 

(vi) Act of 1912. In the Act of August 24, 1912, 
c.356, 37 Stat. 488, Congress recognized the need to extend 
explicit copyright protection to motion pictures as a separate 
category of copyrightable works. Despite the fact that motion 
pictures fixed in strips of celluloid film are not intelligible 


to the naked eye (because they require a projector to provide 


[Footnote continued from preceding page] 

by the parties and the courts that no constitutional issue ex- 
isted; these include costume jewelry, Trifari, Krussman & Fishel, 
Inc. v. Charel Co., 134 F. Supp. 551 (S.D.N.¥. 1955); sculpture, 
Bracken v, Rosenthal, 151 F. 136 (C.C.N.D, Ill. 1907) and F.W. 
Woolworth Co, vy, Contemporary Arts, Inc., 193 F.2d 162 (lst Cir. 
1951), aff'd, 344 U.S, 228 (1952); toys, Rushton v. Vitale, 218 
F.2d 434 (2d Cir, 1955); fabric designs, Peter Pan Fabrics, Inc, 
v. Brenda Fabrics, Inc,, 169 F, Supp. 142 (S.D.N.¥. 1959); 

and statuettes forming parts of utilitarian objects, Mazer v. 
Stein, 347 U.S, 201 (1954) (in which the Court did not decide 
the issue of constitutionality but remarked that in light of 

the Sarony case, "writings" was not limited to chirography and 
typography. 347 U.S, at 210, n. 15). See also § 202,10 of the 
Regulations of the Copyright Office, which includes as works of 
el glassware and tapestries," 37 C.F.R. § 202.10 


18/ H.R. Rep, No, 2222, 60th Cong., 2d Sess, 2 (1909), 
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the illusion of motion), Congress apparently never doubted that 
they were "writings" in the constitutional sense: 


"In the report on [the bill], once again, there 
was no discussion as to constitutionality. Pro- 
tection was recommended because the motion picture 
industry 'has become a business of vast propor- 
tions. The money invested therein is so great 
and the property rights so valuable that... 
the . . . law ought .. . to give them distinct 
and definite recognition and protection.‘ In 
other words, a new process, produced by intel- 
lectual effort and having commercial value, 

had emerged. It needed and received protec- 


tion." 19/ 

This brief history suffices to demonstrate that from 
the time of the first Copyright Act, the Copyright Clause 
has permitted the Congress to keep pace with changing technol- 
ogies and afford copyright protection to artistic and scien- 
tific works fixed in any tangible form. The Copyright Clause 
has allowed the Congress to protect all persons "who exercise 
creative, intellectual, or aesthetic labor in the production 
of a concrete, tangible form": 

"The first Copyright Act, that of 1790, granted pro- 

tection only to books, maps, and charts; but pro- 

tection has been expanded until it extends to com- 

posers of music, artists, engravers, dramatists, 

photographers, lithographers, printers, and in 


general to all who exercise creative, intellectual, 
or aesthetic labor in the production of a concrete, 


tangible form." Hoague~Sprague Corp. v. Frank C. 
Meyer Co., 31 F.2d 583, 584 (E.D.N.Y. 1929). 


B. Sound Recordings Are "Writings" For 
Purposes of the Copyright Clause, 


Just as Judge Hand and his colleagues concluded in the 


Capitol Records case, Congress, in passing the Act, has expressly 


19/ Studies, 1-4, at 76, quoting from H.R, Rep. No. 756, 62a 
Cong., 2d Sess, 1 (1912), 
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found that "Sound recordings are clearly within the scope of 
the ‘writings of an author' capable of protection under the 
Constitution, . . ." House Report, p. 5. 

The experts in the copyright field are in accord. Dur- 
ing the 1965 hearings on general revision of the Copyright Act, 
Abraham L. Kaminstein, Register of Copyrights, stated his view 


on the matter: 


"Let me say plainly there is no doubt in my mind 
that recorded performances represent the ‘writings 
of an author' in the constitutional sense, and are 
as fully creative and worthy of copyright pro- 
tection as translations, arrangements, or any 
other class of derivative works." 20/ 


Similarly, leading commentators uniformly have urged that sound 
recordings are constitutionally protectible as writings, for 
they are fixations of intellectual and creative effort in a 
tangible form. For example, Professor Nimmer, the author of the 
leading treatise on copyright, has concluded that "a phonograph 
recording of a performance will constitute a writing in a consti- 
tutional sense even though the performance itself is not a writ- 
21/ 
ing." 
The fact that a record is heard, rather than read, 
is no bar to copyright protection, As early as 1945, this 
matter was discussed by Professor Chaffee: 


20/ Statement of Abraham L. Kaminstein, Register of Copyrights, 
Hearings on H.R, 4347, H.R, 5680, H.R. 6831, and H.R. 6835, 


Before Subcomm, No, 3 of the House Comm, on the Judiciary, 89th 


Cong., lst Sess,, ser, 8, pt, 3, at 1863 (1965). 


21/ Nimmer, § 8,32 at 21; Diamond, Copyright Problems of the 


Phonograph Record Industry, 8 Bull, Cr. Soc, 337, 354 (1961) 


and Diamond, Sound Recordings and Copyright Revision, 53 Iowa L, 
Rev. 839, 861 (1968). 
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"It has been objected that legibility, to 
someone, is an essential part of a writing. 

. » « Visibility or its absence seems insig- 
nificant for something which charms through 
the ear. It is much more important that 
Toscanini has created a new collocation of 
sounds which his record conveys to any Ameri- 
can citizen who possesses $1.05. Is intelli- 
gibility to sight essential? Braille is read 
through touch," 22/ 


Thus, there is no constitutional requirement that a 


"writing" must be visually intelligible. All that is necessary 
is that there be a tangible medium of expression in which the 
copyrighted work is fixed and by which it can be communicated, 
so that all may know the exact nature of the work claimed by 
the copyright proprietor. In terms of communicating the work 
to its intended audience, phonograph records precisely fulfill 


this function at least as well as sheet music does with respect 


23/ 
to musical compositions. As Professor Nimmer explains: 


"It appears clear, then, that a writing may be 
perceptible either visually or aurally. .. . 

If a work contains a modicum of intellectual 
labor and is embodied in a tangible form it 
would seem that it may constitute a writing 

if it is perceptible to any of the five senses." 
Nimmer, § 8.2, at 18. 


22/ Chaffee, Reflections on The Law of Copyright, II, 45 Colum, 
L. Rev. 719, 734-35 (1945). 


23/ Similarly, phonograph records are surely more accurate media 
of communication of the underlying work than are dance notation, 
verbal description and pictorial or graphic designs with respect 
to choreographic works, Yet the deposit of any of these types 

of fixation satisfies the requirements for copyright registra- 
tion with respect to choreographic works. Nimmer, § 28, at 123. 
The fact that a machine is necessary to render phonograph records 
intelligible is not controlling. The Copyright Office has con- 
sistently accepted the deposit of videotapes as copies of tele- 
vision programs registered as motion pictures, and videotapes 

are no less meaningless to the unaided eye than phonograph 
records are to the unaided ear. Even celluloid film strips, 

in which motion pictures are fixed, do not communicate the ef- 
fect of motion to the unaided eye. 


a é 


C. Sound Recordings are Works of "Authors" 
Within the Meaning of the Copyright Clause. 


As we have seen, Congress and the courts have constitu- 


tionally interpreted the Copyright Clause liberally to embrace 
developing technological forms of “writings" so long as such 
works are "the fruits of intellectual labor." Trade-Mark Cases, 
100 U.S. 82, 94 (1879). It is equally clear that the term 
"authors," as used in the Copyright Clause has also been liber- 
ally interpreted -- and not limited to one who writes a literary 
work. As the Librarian of Congress stated many years ago: 

"[T]he courts have followed Congress in construing 

['author'] to include the originator in the broad- 

est sense, just as they have held 'writings' as 

used in the Constitution, to include not merely 

literary but artistic productions." 24/ 
This point was persuasively demonstrated in the leading case 
of Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 
99 (2d Cir. 1951), in which mezzotints of paintings in the public 
domain were held to be validly copyrighted works of authorship. 
The court there stated: 

"All that is needed to satisfy both the Con- 

stitution and the statute is that the ‘author' 

contributed something more than a 'merely 

trivial' variation, something recognizably 

‘his own.'" 25/ 

The fact that a machine or device may be used in the 
exercise of creative or intellectual effort is immaterial. 
24/ Statement of Herbert Putnam, Librarian of Congress, Argu- 
ments Before the House Comm, on Patents, Conjointly with the 
Senate Comm, on Patents on H.R. 19853, 59th Cong., lst Sess., 
11 (1906), 


25/ 191 F,2d at 102-3, quoting from Chamberlin v. Uris Sales 
Corp., 150 F,2d 512 (2d Cir, 1945). 
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In Burrow-Giles Lithographic Co, v. Sarony, as noted above, 


the Supreme Court concluded that a photograph was constitution- 
ally copyrightable; in the course of that opinion it defined 

an author as one "to whom anything owes its origin; orginator; 
maker, one who completes work of science or literature." 111 
U.S. at 58. In discussing the contribution of the photographer 
as an "author" under the Copyright Clause, the Court said: 


". . . [P]laintiff made the [photograph] .. .- 
entirely from his own original mental concep- 
tion. . . . by posing the said Oscar Wilde in 
front of the camera, selecting and arranging 

the costume, draperies, other various acces- 
sories in said photograph, arranging the sub- 
ject so as to present graceful outlines, arrang- 
ing and disposing the light and shade, suggest- 
ing and evoking the desired expression, and from 
such disposition, arrangement, or representation, 
made entirely by plaintiff, he produced the pic- 
ture in suit. 


"These findings, we think, show this 
photograph to be an original work of art, the 
product of plaintiff's intellectual invention, 


of which plaintiff is the author. ... 111 
U.S. at 60. 


Certainly the degree of originality in the process of 
selection and arrangement involved in the production of sound 
recordings is at least as great as, if not greater than, that 
which is utilized in the creation of a photograph. Sound 
recordings are works which result from the fixation of a 
series of sounds, typically a performance by musicians, 
vocalists or other artists whose creative and intellectual 
efforts are themselves more than sufficient to satisfy the 
constitutional standard of authorship. However, the finished 


creative product -- the sound recording -- is also fashioned by 
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the artistic, creative and technical contribution of the pro- 
ducer of the record, which may be a corporation or an individual. 
The producer is the one who combines the diverse talents of 
performers and technicians to create the work we recognize as 
a sound recording. 

The process of creating a record -- in its then current 
state -- was aptly described over thirty years ago: 


"Singers and musicians of outstanding talent 
and popular appeal must be chosen, Musical selec- 
tions specially arranged to the style of the per- 
former must be selected. The orchestra, solo- 
ists and vocalists must be placed in peculiar 
proximity or distance from the microphone. In- 
numerable rehearsals take place so as to adapt 
the rendition to the indigenous demands of recording 
technique. In order to obtain the most pleasing 
and artistic effects, certain instrumental choirs 
must be augmented, others reduced until the per- 
fect recording 'balance' is achieved. Pitch, 
volume, studio acoustics, even temperature must 
be regulated. Infinite care in arranging drapes 
must be taken to assure fidelity of tone and to 
exclude extraneous noise and vibration. 


"When these elements are approved by the 
manufacturer's recording directors, the actual 
recorded performance begins. The first of what 
in many instances amounts to four or five master 
recordings is made. The fine sapphire stylus, 
ground with infinite care to avoid surface noises 
and other imperfections, bites into the soft 
wax disc, whose composition is the result of long 
years of experimentation and secret formulae, 
The electric current operating the recording 
machines must be carefully controlled to insure 
a uniform speed of turn-table rotation. The 
pitch and volume of various instruments must be 
carefully 'mixed' to assure a smooth and even 
result, In command of this entire process is 
the recording company's director who listens 
with the musical score before him, often 
interrupting the playing and instructing musi- 
cians, the soloist and even the conductor in 
innumerable details of artistic technique not 
even apparent to these trained musicians and 
their conductor, Upon completion of these 


—_ 
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recordings the several master records which 
have been taken are played to a committee of 
experts, only the best being selected for 
presentation and sale to the public. 


"Outstanding musical artists recognize 
and acknowledge the artistry of the recording 
process. Arturo Toscanini once demanded that 
musical directors of the recording company 
cease interfering with his performance. This 
was done. Thereafter, the maestro was satis- 
fied to submit to their suggestions because of 
the harsh quality of the resulting record. 
Arthur Fiedler, conductor of the Boston 
Symphony Orchestra, has testified that without 
the guidance and contribution of the record- 
ing company the bare performances of the 
orchestra would make an inartistic record. 

The recording company's musical directors, he 
stated, correct errors in balance and even 

in actual playing which are not detectable by 
the conductor and musician himself. Infinite 
care must be taken in the performance for 
records because of the lasting quality of the 
rendition whose flaws may be magnified on the 
record. Mishel Piastro, first violinist and 
Concert Master of the New York Philharmonic- 
Symphony Society Orchestra, has made similar 
observations. It seems evident, then, that 
the production of phonograph records involves 
far more than merely a mechanical or electrical 
recording of sounds." 26/ 


More recently, the creative contribution of the record 
producer was described during the hearings on the general 
copyright revision bill before a Senate Subcommittee on Patents, 
Trademarks, and Copyrights: 


"In point of fact, the record manufacturer 
not only takes the financial risk but makes 
an important creative contribution, The 
record company provides the musically trained 
personnel who determine what song is to be 
sung best by what performer, Such personnel 
determine the nature and instrumentation of 
the orchestra to play the song. It selects 


26/ Diamond and Adler, Proposed Copyright Revision and Phono- 
graph Records, 11 Air lL, Rev. 29, 47 (1940). 
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and works with the highly skilled person who 
arranges and orchestrates the song, and often 
it may make technical and musical contributions 
to the performance itself which are far beyond 
what the songwriter contemplated. Indeed, 

the contributions of the record company's 
personnel are very often the deciding factor 
of whether or not a record and the song be- 
come a hit, and result in a valuable musical 
copyright to the long-range benefit of the 
writer and publisher. 


"This point was well made by a music 
critic in the New York Times when writing 
about the Beatles. He said: 


"'The care with which their .. . 
(Record Company Producer) George Martin fig- 
ures out microphone placement and sound levels 
for each new LP is responsible for much of 
their success.' 


Continuing, the witness said: 


"'"Mr. Martin's delicate hand insures that 

each track will have a particular electronic 
focus and atmosphere, and this is one reason 
Beatles LP's generally avoid monotony .. . 

Mr. Martin also is the Beatles' arranger and 
must be given a good deal of credit for the in- 
creasing musical sophistication that marks the 
group's progress on records.'" 27/ 


The ever-increasing complexity of the recording industry 


has confirmed the creative artistic contribution of the 
producer. No longer does the sapphire stylus bite into the 

soft wax disk. Today's producer works with high speed magnetic 
tape, controlled through an intricate electronic console, 
whereby he blends the sounds recorded on four, eight, or even 
sixteen separate tracks. By applying his unique artistic talent 
to mixing and re-mixing the tracks, the producer develops a 


27/ Statement of Alan W. Livingston, Hearings on S, 597 
before the Sub, Comm. on Patents, Trademarks, and Copyrights 


of the Senate Comm. on the Judiciary, 90th Cong., lst Sess., 
494 (1967), 
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master stereophonic (or the even newer quadraphonic) tape on 
which the sound recording is fixed and from which phonograph 
records, tape cartridges and tape cassettes are manufactured 
for sale to the public. Thus, it is clear that the production 
of sound recordings demands considerably more than the modicum 


of intellectual labor necessary to qualify the resulting fixa- 
28/ 
tion as the work of an "author" in the constitutional sense. 


As we have seen, sound recordings are works which result 
from the collective intellectual and creative efforts of many 
persons working as a team -- singers, musicians, conductors, 
sound technicians, recording supervisors, tape editors, etc. 
Any potential uncertainty among the members of the team as to 
authorship was foreseen and resolved by Congress long ago. 
Thus, in defining "author" in the 1909 Act, Congress extended 


its meaning to include "an employer in the case of works made 
29/ 
for hire." 17 U.S.C. § 26 (1970). A producer of sound record- 


ings who directs and controls employees as they combine 


28/ The following definition of "author" first enunciated in 

the British case of Nottage v. Jackson, 1l Q.B.D. 627 (1883), 

and quoted with approval by the Supreme Court in Sarony, quite 
Clearly describes some of the major activities of a sound re- 

cording producer, 


"({An author] is the person who effectively is as 
near as he can be, the cause of the picture which 
is produced, that is, the person who has superin- 
tended the arrangement, who has actually formed 
the picture by putting the persons in position, 
and arranging the place where the people are to 

be -- the man who is the effective cause of that," 
111 U,S, at 61, 


29/ In Tobani v, Carl Fischer, Inc,, 98 F,2d 57 (2a Cir.), cert. 
denied, 305 U,S, 650 (1938), the court held that a person employ- 
ing an "arranger" to furnish certain musical compositions at a 
weekly salary was an “employer for hire" and an “author" within 
the Act, particularly where a contract intended to settle dis- 
putes as to ownership of arranger's compositions recognized the 
arranger as an employee. 
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to create the finished product clearly is an author within the 
30/ 
meaning of the Copyright Act. 


In this regard, the similarities between sound record- 
ings and motion pictures -- which have been expressly included 


in the Copyright Act since 1912 and had previously been held 
31/ 
to be copyrightable -- are striking. The analogies have 


been described as follows: 


"Motion pictures, which are copyrightable as 
separate works under existing law, provide a whole 
series of analogies to sound recordings. A motion 
picture essentially is an audiovisual recording of 
a performance; and ordinarily this is the fixation 
of a performance of an underlying dramatic composi- 
tion having its own separate existence as an inde- 
pendently copyrightable work. .. . In the same 
way, a sound recording ordinarily is the audio 
fixation of one particular performance of a musical, 
literary or dramatic work that has a separate copy- 
rightable existence of its own. . . . Motion pic- 
tures and sound recordings also resemble one another 
in that they both come into being as the result 
of the activities of a person or entity generally 
known as a 'producer'; i.e., they both consist 
of the results and proceeds of the combined ar- 
tistic and technical skills of a number of differ- 
ent individuals performing their services in 
conjunction with one another. Typically, these 
individuals are employees working together under 
one centralized control. The parallels between 
the two media can be carried into additional de- 
tail. For example, the production of a phono- 
graph record generally entails the process of 
editing, which also is an essential feature of 
motion picture production, While it is true 
that the production of a motion picture in most 


30/ It is apparent that the author of this type of work gener- 
ally will be a corporate employer; but all corporations act 
through human agents, and corporations engaged in the production 
of sound recordings act through employees of skill and talent 
who collaborate in the performance and its fixation, thus fully 
satisfying the constitutional requirement, 


31/ Edison v, Lubin, 122 F, 240 (3d Cir, 1903), appeal dismissed, 
195 U.S. 625 (1904), 
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cases is more complex than the production of a 
sound recording it also is true that the produc- 
tion of a sound recording for phonograph record 
purposes is virtually indistinguishable from the 
production of the sound track portion of a motion 
picture," 32/ 


In his celebrated "Reflections on the Law of Copyright," 


Professor Chaffee urged with respect to sound recordings that 


"[w]le should not assume that Congress has a narrower power in 


this field than Parliament. What the British have found 


practicable for a permanent artistic expression seems open for 


33/ 


Congress to accomplish." | 45 Colum. L. Rev. 719, 736 (1945). 


In exercising this power by enacting the legislation 


here under attack, both the House and Senate committee reports 


dealt specifically with the question of the authorship of a 


sound recording: 


"The copyrightable elements in a sound recording 
will usually, though not always, involve ‘author- 
ship' both on the part of the performers whose 
performance is captured and on the part of the 
record producer responsible for setting up the 
recording session, capturing and electronically 
processing the sounds, and compiling and editing 
them to make the final sound recording. There 
may be cases where the record producer's con- 
tribution is so minimal that the performance is 
the only copyrightable element in the work, and 
there may be cases (for example, recordings of 
birdcalls, sounds of racing cars, etcetera) 
where only the record producer's contribution 


32/ Statement of Sidney A, Diamond, Hearings on Copyright Law 
Revision, House Comm, on the Judiciary, 88th Cong., 2d Sess., 


352, 354-55 (Comm, Print 1964), 


33/ Sound recordings were protected in the United Kingdom as 
early as The Copyright Act of 1911, 1 & 2 Geo, 5, ch, 46, 

§ 19(1); and this protection was expanded when the British 
copyright law underwent general revision in 1956, 4 & 5 Bliz, 


2, ch. 74, § 12, 


“a 
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is copyrightable. As in the case of motion 
pictures, the bill does not fix the authorship, 
or the resulting ownership, of sound recordings, 
but leaves these matters to the employment 
relationship and bargaining among the interests 
involved," 34/ 


Accordingly, there can be no serious question about the 
status of sound recordings as works of “authors" under the 


Constitution. 


III. THE ACT DOES NOT DEPRIVE PLAINTIFF OF SUBSTANTIVE 
DUE PROCESS OF LAW. 

Although it is not altogether clear, plaintiff's pleadings 
appear to assert that the Antipiracy Act is a due process viola- 
tion on two grounds: (i) that Congress has attempted to prohibit 
entirely the practice of pirating records, thereby causing 
economic injury to the pirates; and (ii) that Congress acted 
improperly in refusing to require all record companies to grant 
pirates a compulsory license to copy the record company's hit 
recordings. 

Both of these contentions can be dealt with summarily. 

At the outset, it is clear that the controlling standards of 
substantive due process require that an act of Congress be sus- 
tained when there is a rational basis for the Congressional 
action. As the Supreme Court stated in Katzenbach v. McClung, 
379 U.S. 294, 303-04 (1964); 


", , , where we find that the legislators, in light 
of the facts and testimony before them, have a 
rational basis for finding a chosen regulatory 
scheme necessary to the protection of commerce, 


our investigation is at an end," 


34/ House Report, p. 5, Senate Report, p. 5, 


—, 
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Given such rational basis, the question of the wisdom of a 
particular legislative decision is not, of course, the province 
of the judiciary. See e.g., Ferguson v, Skrupa, 372 U.S. 726, 
731-32 (1963); Carolene Products Co. v. U.S., 323 U.S. 18, 23-24 
1944). 

This standard applies even where Congress, acting under 
the Commerce Clause, has flatly prohibited the sale of a par- 
ticular product in interstate commerce. Minor v. United States, 
396 U.S. 87, 98, n. 13 (1969). Thus, in United States v. Darby, 
312 U.S. 100, 113 (1941), the Court stated that the constitu- 
tional authority of Congress allows it to prohibit entirely 
transportation in interstate commerce of noxious articles, 
stolen articles, kidnapped persons, intoxicating liquor, 
convict-made goods, and the like. At 312 U.S. 114, the Court 
stated: 

"The power of Congress over interstate com- 

merce is complete in itself, may be exercised to 

its utmost extent, and acknowledges no limita- 

tions other than are prescribed in the Constitu- 

tion. . . . Congress, following its own concep- 

tion of public policy concerning the restrictions 

which may appropriately be imposed on interstate 

commerce, is free to exclude from the commerce 

articles whose use in the states for which they 

are destined it may conceive to be injurious to 

the public health, morals or welfare, even though 

the state has not sought to regulate their use." 

And in Nebbia v. New York, 291 U.S. 502, 527-28 (1934), the 
Court stated: 
"The Constitution does not guarantee the 
unrestricted privilege to engage in a business 


or to conduct it as one pleases. Certain kinds 
of business may be prohibited; and the right to 
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conduct a business, or to pursue a calling, may 

be conditioned." 35/ 

It is absolutely clear that Congress was well within 
Constitutional due process bounds when it granted a copyright 
to sound recordings. As we pointed out in some detail above, 
pp. 7 to 10, Congress carefully considered the economic crisis 
facing the legitimate music industry. It noted that in 1971, 
when the Act was passed, one-fourth to one-third of all tapes 
sold in the market were pirate tapes. Congress recognized that 
the legitimate industry was facing lost sales of $2 to $3 mil- 
lion per week. Congress concluded that the "seriousness of the 
situation with respect to record piracy, both nationally and 
internationally, is unique" and that the requirement for legis- 
lation was "immediate and urgent." House Report, p. 4. The 
House Committee found that, based upon the hearing record, "it 
is necessary, without delay to establish Federal legislation pro- 
hibiting unauthorized manufacturers from reproducing and dis- 
tributing recorded performances." 

Furthermore, Congress considered and rejected the pirates' 
argument that they provide an anti-monopoly, competitive force 
in the industry. In this regard, Congress was well aware of the 
35/ Cf£., American Trucking Associations v. United States, 344 
U.S. 298, 322 (1953): 

", . . the rule-making power is rooted in and 
supplements Congress' regulatory scheme, which in 

turn derives from the commerce power. The fact 

that the value of some going conerns may be af- 

fected, therefore, does not support a claim under 

the Fifth Amendment, if the rules and the Act be 


related, as we have said they are, to evils in con- 
merce which the federal power may reach," 
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position of the Justice Department which was stated in a letter 
to Congressman Celler, Chairman of the House Judiciary Committee, 
from Deputy Attorney General Richard Kleindienst, as follows: 


"The competition provided by the pirate record 
industry does not promote any of the traditional 
benefits of competition. Although the pirate 
record companies may greatly undercut the prices 
charged by the creative industry, their ability 
to do so results in large part from the fact 
that they do not compensate the creative writers 
and artists involved. Such practices discourage 
the investment of money and talents in new per- 
formances and has the potential to gravely in- 
jure creative recording." House Report, p. 14. 


Finally, Congress carefully considered -- and expressly 
rejected -- the pirates' suggestion that Congress require the 
record companies to grant a compulsory license to reproduce 
hit records upon payment of a statutory royalty. Congress dis- 
tinguished the existing compulsory license provisions under 
Section i(e) of the 1909 Act; it concluded that there was no 
parallel between such compulsory license and the pirates' 
requested license: 

", . . the existing compulsory license merely pro- 

vides access [for record companies] to the copy- 

righted musical composition, which is the ‘raw 
material' of a recording, and the performers, ar- 
rangers, and recording experts are needed to 

produce the finished creative work in the form of 

a distinctive sound recording. In the view of the 

Senate Committee, there is 'no justification for 

the granting of a compulsory license to copy the 

finished product, which has been developed and 

promoted through the efforts of the record company 

and the artists," House Report p, 4. 

Moreover, the House Committee specifically concluded 


that "the case for a compulsory license for pirates had not 


been established," (House Rep, 4.) It found: 
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“Any such compulsory license would necessarily 

extend to all record producers and to any of their 

recordings. It would have drastic effects upon the 

structure of the industry, even if some way could 

be found to establish a fair royalty rate and assure 

a fair division and distribution of royalty receipts. 

It would enable the 'pirates' to select those record- 

ings that become hits, and thus to invade the produc- 

er's market for his profitable recordings, while 
leaving the producer to suffer the losses from his 

unsuccessful ones." House Report pp. 4-5, 

Given this painstaking, eminently reasonable considera- 
tion by Congress of all relevant arguments and the comprehen- 
sive hearing record which fully documented the grave economic 
harm which indeed threatened the very survival of many record 
companies, there can be no doubt that Congress had a rational 
basis for its action and that the Act does not constitute a 


deprivation of substantive due process. 


CONCLUSION 
Defendants' Motion to Dismiss, or in the Alternative, for 
Judgment on the Pleadings should be granted. 
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is granted. 


L. GREEN 


earmen, B ee CAII~-YAL 


UNTTED STATES DISTRICT COURT 1 
SOUTHERN DISTRICT OF NEW YORK F, j ™ E D 
we ee ee x APRS 1972 
ELMER BERNSTELN, CHARLES ALBERTINE, JAMES F. DAVEY, Clerk 


JEFF ALEXANDER, PAUL BEAVER, ALAN 

BERGMAN, MARILYN BERGMAN, BENNY 

CARTER, ALEXANDER COURAGE, LUCHIE 

DE JESUS, GEORGE DEL BARRIO, ROBERT 

DRASNIN, JACK ELLIOT, RAY EVANS, 

PERCY FAI'TH, RALPH FERRARO, JERRY 

FIELDING, SIDNEY FINE, CHARLES FOX, 

JERRY FRIED, HERSCHEL BURKE GILBERT, 

NORMAN GIMBEL, ERNEST GOLD, WILLIAM 

GOLDENBERG, JOHN GREEN, DAVID GRUSIN, 

EARL HAGEN, ARTHUR HAMILTON, MARVIN 

HAMLISCH, RICHARD HAZARD, MAURICE 

JARRE, J. J. JOHNSON, QUINCY JONES, 72 Civil 
FRED KARLIN, IRWIN KOSTAL, TYLWYTH 

KYMRY, PHILLIP LAMBRO, MEL LEVEN, 

JAY LIVINGSTON, HENRY MANCINI, EDDY 

L. MANSON, RICHARD MARKOWITZ, GREIG 

MC RITCHIE, GILBERT MELLE, VIC MIZZyY, COMPLAINT 
JOSEPH MULLENDORE, LYN MURRAY, LARRY ——— 
ORENSTEIN, JOHN PARKER, STUART . 

PHILLIPS, ROBERT 0. RAGLAND, DAVID 

RAKSIN, NELSON RIDDLE, DAVID ROSE, 

MILTON ROSEN, MILTON SHORTY ROGERS, Class Action 
GEORGE ROMANIS, LEONARD ROSENMAN, 

WALTER SCHARF, LALO SCHIFRIN, NATHAN 

SCOTT, BERT A,SHEFTER, RICHARD M. 

SHERMAN, ROBERT B. SHERMAN, LEO SHUKEN, 

FRED STEINER, MORTON STEVENS, JOHN 

ANDREW TARTAGLIA, DUANE TATRO, GEORGE 

C. TIPTON, DON WOLF, AL WOODBURY, ON 

BEHALF OF THEMSELVES, AND ALL OTHER 

PERSONS SIMILARLY SITUATED, 


Plaintiffs, 
- against - 


UNIVERSAL PICTURES, INC., TWENTIETH 
CENTURY FOX FILM, INC., PARAMOUNT 
PICTURES CORPORATION, METRO-GOLDWYN- 
MAYER, INC., WARNER BROS. - SEVEN 
ARTS, INC., COLUMBIA PICTURES IN- 
DUSTRIES, INC., WALT DISNEY PRODUC- 
TIONS, INC., UNITED ARTISTS CORPORA- 
TION, COLUMBIA BROADCASTING SYSTEM, 
INC,, AMERICAN BROADCASTING COMPANIES, 
INC., NATIONAL BROADCASTING COMPANY, 
INC,, TRANSAMERICA CORPORATION, GULF 

& WESTERN INDUSTRIES, INC., KINNEY 
SERVICES INC,, MCA, INC,, AND THE 
ASSOCIATION OF MOTION: PICTURE AND 
TELEVISION PRODUCERS, 


Defendants. 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


APRS $y70 
RONALD SHAA | JAMES FE. DAVEY, Cler 
(Also known as Ronco, Inc.) ) 
Plaintiff, ) 
ve 
Civil Action 
RICHARD G. KLEINDIENST, ACTING ATTORNEY GENERAL,) No. 11-72 


and LL. QUINCY MUMFORD, LIFRARIAN OF CONGRESS, ) 
) 

Defendants, ) 

RECORDING INDUSTRY ASSOCIATION OF AMERICA, prane 


Intervenors, 


REPLY TO MEMORANDUM OF RECORDING INDUSTRY ASSOCIATION 


' PIRACY ISSUE IS NOW MOOT 


The prinicpal justification of the existence of Public Law 
92-140 as expressed in the Intervenors' memorandum is the 
sitninagien of "piracy". This issue no longer exists. As a 
result of the decision of Duchess Music Co. et al v. Rosner, et a 


F. 2d Case No. 71-1854 , * March 13th 1972, a 


copy of which is attached hereto, piracy no longer may exist’ 
under Federal Law. (Attachment A) 

Having disposed of the primaty justification of P. L. 92-14 
the intervenor must establish alternative juatiFieation toa 
Law which the Congress admitted, must rely on a combination of 
circumstances before it is Constitutional, Congress said at 
page 5 in HR Report No. 92-487 "There may be cases where the 
record producer's contribution is so minimal that the performance 
is the only copyrightable element in the work," If Congress 
clearly admits this Act to be Unconstitutional unless a perform- 
ance is copyriyhtahle, what is the case where a performance is 
also not copyrightable? Those circumstances would operate to 
create a situation where the application of the act would make. 


it Unconstitutional, 


PIRACY__ Bsn IN _ MANDATORY _ LICEMS TNO ‘ONFLTCT NOV MOOT __ 

The only justification by Conqress and the Intervenor to 
take from Authors, a mandatory licensing, but not qive one to 
the Authors was the assumption that "pirates" would use the 
mandatory licensing provision. The Duchess case supra, holds 
that "pirates" may not, use the mandatory licensing provisions 
of the Copyright Law. ‘There is now therefore no reason to deny 
Authors their Constituthonal rights of fair play. The Duchess 
case makes this unfair discrimination shocking to the sense of 
fair play required by the Constitution in the Fifth Ammendment. 

AMBIGUITY 

The Defendant Attorney General’ stated in his letter to 

the Congress (page 14, HR Report No, 92-487) that P. T.. 92-140 


giving mandatory licensing to record producers seemed to be in 


conflict with the existing law 17 U. S. C. section 7., which 
required permission of the Author, before the work could be 
utilized in a new Copyright. This ambiguity has not been cleared 
up by the Intervenor nor can it. The ambiguity 46 fatal to the 
ammendment. This is particularly significant in view of the 
fact that the offending ambiquity is also the provision that 
violates the Constitutional rights of all Authors to dive them 
exclusive rights to their writings for a limited time. 
MONOPOLY 

There is no answer to the fact that P. L. 92-140 gives a 
monopoly to another monopoly, using provisions originally created]. 
to prevent monopoly. The mandatory licensing provisions were 
created to prevent monoploy. This is an undisputed fact. It 
is a travesty on justice to take from the unorganized Authors 
their rights under the Constitition for two cents, and give 
these rights to the three communications monopolies and have the 
audacity to attempt to justify the continuation of this horrible 


inequity for the reason that the Authors miqht monopolize. 


For the above stated reasons Plaintiff again prays this 
honorable Court. remove the threat of this unjust law by granting 
immediate relief, To delay justice to these Authors will be 


to deny meaningful} raaults as the Plainiff and all Authors who 
. ; / . 


 ) ® 
“are subject to the tyranny of monopoly soon wither and die. 
The complete monopoly created by the discriminating nature of 
this Act will serve to destroy the arts, not encourage them as 
the Constitution desires. When the intervenors can, they 
use their monopolistic power to supress the arts as described in 


the complaint filed by some musicial composers, (Attachment B). 


As the issue of "piracy" was the only expressed reason 
Congress gave for enactment of this unconstitutional Act, and 
as a result of the Duchess case supra, completely eliminating 
the existence of "piracy", there: is no compelling reason to 
attempt to salvage this unconstitutional Act, and it should 
be returned to Congress and included in the omnibus copyright 


law the Congress is now considering 


Respectfully submitted, 


LLM 


James L. Fisk 
Attorney for Plaintiff 


I certify I have served a copy of the foregoing by delivering 
a copy to James F. Fitzpatrick, Esq. 1229 19th St. N. W. Wash. 
D. C. and Howard E. Shapiro Esq. Department of Justice. 

5 Opel 7X 
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|, ANN CHILDERS, WILLIAM FRIED,..doing busi- 


CMarhunm” ar 
2, ae UNG ED STATES COURMOF ALPE 


L, Ups 
J FOR THE NINTIL CLRCULT n t E'D 
PR 1972 
DUCHESS MUSIC CORVORATION, JONDORA MUSIC AMES pp 
PUBLISUTNG CO., LUDLOW MUSIC, INC., x “Veter 
CROMWELL MUSIC, INC., ESSEX MUSIC, INC., FY] 


WILL AND RANGE SONGS, INC., ANNE-RACHEL 
MUSIG GORP,, RIVIS PRESLEY MUSIG, ING. , Man 4.3 1972 
BLUE SEAS MUSIC, ING., JAG MUSIC CO. , 
INC., BLACKWOOD MUSIC, INC,, CROMA MUSICYM, B. LUCK, CLERIC 
INC., BIG SEVEN MUSIC CORP,, EAST PUBLI- Ce 
CATIONS, INC,, COTILLION MUSIC, INC., AL 
GALLICO MUSIC CORP. » DAMILA MUSIC, INC., 
FAT ZACH NUSIC, INC., U.S, SONGS, INC., 
GIDEON MUSIC, INC, » TALMONT MUSIC co., 
INC., PARABUT MUSIC CORP., DOWNSTAIRS 

MUSIC CONPANY, DOUBLE DIAMOND MUSIC CO., 
ARG MUSIC CORP., TWENTIETH CENTURY MUSIC 
CORP., DON KIRSHNER MUSIC, INC., LEO 

FEIST, INC. » METRO-GOLDWYN- MAYER, INC., 
DONNA MUSIC LTD., SIQUOMB PUBLISHING CORP. , 
SONGFEST MUSIC, INC., COMBINE MUSIC CORP., 


ACUFF-ROSE PUBLICATIONS, INC., MILENE 
2 No. 71-1854 + 


MUSIC, INC., KOPPELMAN- RUBIN MUSIC, INC., 

DALY CITY MUSIC, KING MUSIC LTD., MURBO 

MUSIC FUBLISHING, INC., FOUR STAR SALES 

CO., INC., EVIL EYE MUSIC, INC., VENICE 

MUSIC, INC., COLGEMS CORP., CHAPPELL & 

CO., INC., BALD MEDUSA MUSIC CO., SAM 

FOX PUBLISHING CO., INC., HELENA MUSIC 

CORP., ANDREW SCOTT, INC., BREGMAN, 

VOCCO and CONN, INC., ABKCO MUSIC, INC., 

BEECHWOOD MUSIC CORP., BLUE BOOK MUSIC 

CO.,; INC., LOW-TWI MUSIC CO., INC., JOHN 

D. MARKS, doing business as ST. NICHOLAS 

MUSIC PUBLISHING CO., RIVERS MUSIC CO., 

CIRRUS MUSIC, JOBETE MUSIC COMPANY, INC., 

OUR MUSIC LTD. , and NIPPER MUSIC COMPANY, 

INCORPORATED, , 
-Petitioners-Appellants 

. ve ; 

MARTIN STERN and PEARL ROSNER, doing busi- 

ness as NATIONAL MANUFACTURING COMPANY, 

DON GOLD, doing business as DON GOLD CO., 

and DON GOLD DISTRIBUTING CO., and 

DESIGNERS LITOGRAPH, RALPH PATTERSON, JOE 

CASTILLO, JOE FARB, B. ALLEN MILLSTOXE, 

THOMAS McDONOUGH, MARVIN YEAGER, CAR. * 

HAYNER, DEE ROBINSON, also known as CALE 

ROBINSON, also known as DUKE ROBINSON, 

LESLIE KESSLER, JACK FINE, LOU AIELLO, 


PP I II I II III III 9999 F888 INN es ees 


ness as VILLAGE TAPE SHOPS, W, L. FARINGED., 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB $ 
Plaintiff t 
Vs. : Civil Action No. 11-72 
RICHARD G. KLEINDIENST, : 5 Sat 
Acting Attorney General, et al [- [LEv 
(Formerly John N. Mitchell, 3 his 
Attorney General) JUN , & 19fe 
Defendants : 


E* ler} 
JAMES F. DAVEY, Cie: 


MEMORANDUM OPINION 

This three-judge court was convened pursuant to plain- 
tiff's application under 28 U.S.C. §§ 2282 and 2284, 

This is a suit to enjoin the Attorney General, as the 
official charged with enforcing the criminal provisions of 
the Copyright Act; and the Librarian of Congress, as the offi- 
cial responsible for administration of the Copyright Office, 
from implementing and enforcing the provisions of P.L. 92-140, 
85 Stat. 391, approved October 15, 1971, which establish copy- 
right protection for sound recordings. Plaintiff contends that 
sound recordings do not qualify as writings of an author which 
may be copyrighted under Article I, Section 8 of the Consti- 
tution, Plaintiff alleges further that Congress' failure to 
provide for compulsory licensing of those recordings which are 
copyrighted gives rise to an invidious discrimination against 
one who like himself is subject to compulsory licensing of his 
musical compositions, Finally, plaintiff claims that the sta- 


tute is unconstitutional for vagueness. 


> ‘0 


Technical advances, unknown and unanticipated in the 
time of our founding fathers, are the basis for the sound 
recording industry. The copyright clause of the Constitution 
must be interpreted broadly to provide protection for this 
method of fixing creative works in tangible form. 

Sound recording firms provide the equipment and organize 
the diverse talents of arrangers, performers and technicians. 
These activities satisfy the requirements of authorship found 
in the copyright clause, which point has been conceded by the 
plaintiff at oral argument. 

The 1909 revision of the copyright clause contains a 
compulsory licensing provision with respect to copyrighted 
musical compositions. There is no such provision in 92-140. 
The Court finds this distinction between the two provisions 
is rational and reasonable. The provision for compulsory 
licensing of copyrighted musical compositions promotes the 
arts by permitting numerous artistic interpretations of a 
single written composition. 

If Congress in 92-140 had extended the compulsory licen- 
sing provisions to call for licensing of companies that wish 
to make and sell identical versions of the recorded composi- 
tions, these public benefits would not result. Consumer choices 
would not be broadened since identical interpretations would be 
supplied first by the originator and later by the licensee. 
Equally important, competition and the creative aspects of the 
industry would he impaired since established recording firms 


would he discouraged from investing in new arrangements and 


ate 


@) 


performers, if they were compelled to license their success- 
ful interpretations to those desiring to take advantage of the 
originator's initiative and to add nothing themselves. 

The purpose of Public Law 92-140 is to provide a limited 
copyright in sound recordings to protect against unauthorized 
duplication and "piracy." The specific language in the bill 
is designed to carry out that purpose. Accordingly, the argu- 
ment that the legislation is ambiguous is without merit. 

For the foregoing reasons, it is by the Court, this 7# 
day of June 1972, 

ORDERED that the motion of plaintiffs for summary judg- 
ment be and the same hereby is denied; and it is 

FURTHER ORDERED that the motions of defendants to dis- 
miss complaint, or in the alternative, for judgment on the 


pleadings,should be and the same hereby are granted, and judg- 


ment is entered in favor of defendants with costs. 
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TMT Nay SMAINEAS NTST. TAD Antinm 
TOD MI HTaND TAM AP COTIIMATA 


ROMATD StAAR, ' 
Plain ifr 


V5. © Civil Action Mo, J 1<72 
: EILED 
TOUT MTMATIATT., abt al $ 
Nofendants . JUN 1 6 1972 
JAMES F. DAVEY, Clerk |i 


DOMTMTAM PAD DITTRAD TI AMT) APPT TAAMT OMT ROAD THTTINOMTOsT 
Mha DlaAintiff harain asks Far a rehoaringd, onrsnant 


LA RHA mamarandimn dantiaian antarad jn thig agse for the 


Fataw ine reasons? 

1, Whe decision is hased on the statement that 
Plaintiff asserts his claim for relief on the allecdation 
sat ganna recordines are not writinas subtaect to conv 
riaht and therefore the statuke comolained of in this 
case is unconstitutional. 

™his statement by the court is a mistake. 

The record shows that Petitioner not only, does not 
make such allecation, but in fact states in oven court 
that clearlv, sonnd recordings are writines, subject 
to convricht law, 

2. The decision comylained of does not answer the 
hasic comylaint that CRS is not an anthor, and the act 
annarently cives ORS a rinht to conyridht sounds that 
have heen subject to the valid issuance of a covvridht. 

3. The decision Anes not answer the reavest for 
relief from the unfairness of civing a convricht ta a 
ranngnaly and asimltanennslv take From tha Plaintiff hig 
avalnatwa enmrmricbt nrtiwlndrae agi an anthnar, 

Tar the ahaa atatoA reagnna, Plaintiff rasnactfully 
renneasgta thig GPRATAT, MMPPR TING CATMM ta receansidaar 
ita mamnrandnm daniaian, ravarsea said Aaniainn and aive tha 


Plaintiff tha raliefF ronmaasted, 


® 9 


APDTLTCATTION POR TMATIATAMNT AN Pat ANNTAT 

Plaintiff herehv remieata this Honorahle Court 
amtoin the Defendants and each of khan from civine 
force or effect to the Statute comnlained of vanding 
aysneal of this Mamorandum deaiainn, in tha avant the 
Conrt Aaaides ta nok reverse itself for the folowina 
YeASBONS? 

1. The Statute compnlained of has hit a short 
Auration and the time cansiumed in the apnelate nrecedures 
would onerate to qive iudament to Defendants by operation 
of circumstances and void the intent of the nrocedures 
of law giving the right of anneal from adverse decisions. 

2. The status quo before the enactiment of the 
Statute existed for many vears and the emitable status 
would he vermitted to continue for comparatively short 
time whereas if the injun ctio on does not issue, the Statute 
aonfiseates the business and voroperty of the Plaintiff and 
he will certainly not he able to survive the inequities of 


destruction that will occur pending this anpeal. 


Plaintiff further resvectfully requests This Honorable 
Court give priority to this request in order that Plaintiff 
may begin to exercize his appellate rights from any adverse 


decision within ten davs from the date of this reauest. 


re dames Lb. Fisk 
Attorney for Plaintiff 
4961 Ouehec MN, YW. Mash OD, CL 


T certifv this Petition and annlication is made in cood faith 
and not for vurnnses of delav or harrassment. 


Paschofet 


Tames t.. Wisk _ 


T eartify A nan of the ee served an tha Nanartmant of 


‘stiee and mailed ta tanaag F, Fiteanatrie’, 122 19th stl sow, 


“ashineton n, 97, thig 1b Nav of Taina, 1972, 


Pig 


amarRm T., 


oO ° Jue 


JAMES F. DAVEY, Clerk 


TTAMAMAMTMT AR TANT TA STDDAIN AT APPTLTOAMTON FOR TMIUNCTION 


Ts Yonorahle Court has the inherant nower to arant 
temnorarv dndunation ta onarate nandinec annaal from dismissal. 
of A comnlaint for intunetian, even where intunetion was 
Aentad, shinholt v. Angle, 90 P20 297. Mewanaper Co-« Ve. 


United States, 237 F_9R6. 

In the instant case the Plaintiff reouested an injunc- 
tion uvon filine the complaint. In view of the fact that this 
case can clearly be decided on the pleadinas, one way, if 
the Court accents the judicial fact that CBS is a mononolyv, 
and this is rellevant and another wav, if the Court determines 
otherwise, the matter of iniunction vas not aiven priority , 
hy the Court, owever the matter of iniunction if of arave 
imnortance vendine anpeal. and for this reason Plaintiff again 
asserts his request that the utter cuaos that will ensue 
in the event This Nonorahtle Court is reversed on anneal from 
an adverse decision acainst the Plaintiff, be avoided bv 
the issuance of a tennorarv injunction pending appeal of this 


vossible adverse decision 


LZ 


| 
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HNTMPH gmamag NTSeR TAM AATMM 


POP TIA NTP TAM OM AAT ITMRTA 


DOMATN SMAAR, ‘ 
DIAINEIFS, ‘ 
vv, + Civil Antion Mo, 11-72 
TArmaT MN, OMTITANDGELT,, et al, id 
‘ 
Nafandanta, : 
Meng? 


This cause cane on for hearine hefore a statutory 
three-judee district court convened vursuant to Section 2292 
of Title 2R, United States Code, and consisting of the 
Honorable Charles Fahv. Mmnited States Senior Circuit Judce, 
the Honorable dune 3.. Green, United States District Judce 
for the District of Columbia and the Honorable Howard F. 
Corcoran, United States District Tudce for the District of 
Columbia. Pursuant to motions filed herein, Judement was 
entered for the Defendant and acainst the Plaintiff, denv- 
ina an injunction to void United States Public Law 92-140. 

Upon request by the Plaintiff for a temporary injunction 
pendina appeal of the ahove stated decision, this Court 
having considered the nleadinas and apvearances of varties 
and hearing counsel, 

it is OPNRPRD ANTIMERND AND YNVOPKED that the 
Nefendant:s and Tntervenars and each of them are herebv 
ininined and restrained Fram civine force ar affeat to 
Public Taw 99-140 er enfaraine said law in anv manner 
nannine anneal af thia Aecigion ta the Sunrema Court of 


tye Tnited States af Aneriaa, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT oF coLIfprh LE D. 


JUN2 8 1972 


RONALD SHAAB AMES F. DAVEY, Clerk 


(Also known as Ronco, Inc.) 
Plaintiff, 


) 

) 

) 

) Civil Action 
) No. 11#72 
) 

) 

) 

) 

) 


Ve 
RICHARD G, KLEINDIENST, ATTORNEY 


GENERAL, and L. QUINCY MUMFORD, 
LIBRARIAN OF CONGRESS, 


Defendants, 


DEFENDANTS' MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S PETITION FOR REHEARING 
AND APPLICATION FOR INJUNCTION 

The request for rehearing merely repeats some of the 
contentions presented in plaintiff's memoranda without 
presenting any new information for the court's consideration. 
These contentions have already been fully considered by the 
court. Therefore, the petition for rehearing should be 
denied. 

The application for an injunction prohibiting the 
enforcement of P.L. 92-140 until the disposition of 
plaintiff's appeal should also be denied. 

The assessment of a stay application turns upon four 
factors: (1) likelihood of success on the merits; 

(2) irreparable harm to the applicant; (3) absence of 
substantial harm to the other parties; and (4) the public 


interest, Virginia Petroleum Jobbers Ass'n, v. Federal 
Power Commission, 104 U.S. App. D.C, 106, 110, 259 F.2d 921, 


925 (1958); Long v. Robinson, 432 F.2d 977 (C.A. 4, 1970). 
The proper application of those factors requires that the 


application be denied, 


> ® 


Inasmuch as the plaintiff has abandoned the contention 
that recordings are not covered by the Copyright Clause of 
the United States Constitution (Article I, Section 8), the 
plaintiff's contention that absence of compulsory licensing 
creates an arbitrary classification which violates sub- 
stantive due process requirements of the Fifth Amendment is 
virtually the only remaining question to be presented to 
the Supreme Court. The Supreme Court has been notably 
unreceptive to such contentions for the past forty years. 
See, e.g., Ferguson v. Skrupa, 372 U.S. 726 (1963). In 
view of the careful deliberation which led Congress to 
adopt this particular classification, it is extremely 
unlikely that the Supreme Court would reverse this Court's 
unanimous conclusion that the classification is rational 
and reasonable, 

The plaintiff has made no showing that the continued 
enforcement of P.L. 92-140 while his appeal is pending will 
cause irreparable injury to him apart from a vague and 
unsubstantiated assertion that his business will be 
destroyed. This is clearly not a sufficient showing of 
irreparable injury. 

As noted in the Memorandum in Support of Defendants' 
Motion to Dismiss, Congress found that the record piracy 
industry is inflicting substantial economic harm upon 
record producers and that this situation requires emergency 
action, Therefore, granting such an injunction would 
inflict substantial harm upon others and would not be in 


the public interest, 


“3 9 


Plaintiff's assertion that the constitutional issue may 
become moot before an appeal is decided is unfounded, 
P.L. 92-140 will continue in effect until 1975, 
Conclusion 
For the reasons stated, plaintiff's petition for rehearing 
and plaintiff's application for injunction should be denied. 
Respectfully submitted, 


WALKER B. COMEGYS, 
Acting Assistant Attorney General, 


HAROLD H. TITUS, Jr., 
United States Attorney, 


— Grebe LL 


y: Assistant United States Attoxney, 


Sees 


CARL D. LAWSON, 
Attorney, 
Department of Justice, 


Attorneys for Defendants. 


JUNE 1972, 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB ) 
(Also known as Ronco, Inc.) 


Plaintiff, 


) 

) 

) Civil Action 
) No. 1172 
) 

) 

) 

) 

) 


Ve 
RICHARD G. KLEINDIENST, ATTORNEY 


GENERAL, and L. QUINCY MUMFORD, 
LIBRARIAN OF CONGRESS, 


Defendants. 


ORDER 
Upon consideration of the Petition for Rehearing 
and Application for Injunction of the plaintiff herein 
and the opposition by defendants thereto, it is by the 
Court, this ____ day of June 1972, 
ORDERED that such Petition and Application should be 


and the same hereby are denied. 
Circuit Judge 


U.S. District Judge 


U.S, District Judge 


> a, 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILED 


JUN 2 9 1972 ; 
AMES F. DAVEY, Clerk 1 


ONALD SHAAB 
(Also known as Ronco, Inc.), 


Plaintiff, 


Civil Action 
CHARD G. KLEINDIENST, No. 11-72 
CTING ATTORNEY GENERAL, 
and L. QUINCY MUMFORD, 


IBRARIAN OF CONGRESS, 
Defendants, 


RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 


Defendant-Intervenor. 
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OPPOSITION OF RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. TO PLAINTIFF'S PETITION FOR RE- 
HEARING AND APPLICATION FOR INJUNCTION 
The Recording Industry Association of America, Inc., defen- 
dant-intervenor herein, opposes plaintiff's petition for rehearing 
and for an injunction pending appeal. Plaintiff's petition 
should be denied for the following reasons: 

‘First, there is no new information, citation or argument 
presented in plaintiff's petition to justify a rehearing of this 
matter, Comprehensive briefs were filed by defendants discussing 
all of the issues arising under the copyright clause and the due 
process clause, Full oral argument was heard by the Court. The 
decision of the Court clearly, definitively and correctly resolved 


all of these issues, including the conclusion that the activities 


of companies engaged in the production of sound recordings satisfy 
the standard of authorship required by the copyright clause. Thus, 
there is no basis for a rehearing of these issues. 

Second, plaintiff has presented no ground for an injunction 
pending appeal, under the controlling legal standards. Plaintiff 
now presses only the most narrow questions under the copyright 
clause and the due process clause. Plaintiff has presented no 
citations or arguments in the instant petition, or in his earlier 
papers, that would give the slightest indication that he will be 
successful on appeal. 

The most persuasive argument for denying plaintiff's peti- 
tion for an injunction pending appeal is the fact that plaintiff, 
by his prior actions, has confirmed that he is not faced with ir- 
reparable injury. Plaintiff's complaint challenging the constitu- 
tionality of Public Law 92-140 was filed on January 4, 1972, almost 
six weeks prior to the effective date of the Act on February 15, 
1972. Nevertheless, plaintiff did not move for a preliminary 
injunction to stay the effectuation of the Act prior to February 
15, 1972. Indeed, the Court finally resolved this matter on 
cross-motions for summary judgment--without the plaintiff ever 
moving for preliminary injunctive relief. This course of conduct 
makes it clear that plaintiff is not faced with irreparable injury 
and is not entitled to the extraordinary remedy of an injunction 
pending appeal, which injunction would have the effect of bringing 
to a halt the administrative procedures within the Copyright 


Office pursuant to which sound recordings are currently being 


ao 3« 
registered, as well as barring proceedings by the defendants 
and the legitimate private industry to enforce the rights 
portected by Public Law 92-142. 

For the foregoing reason, plaintiff's petition should be 


denied. 


Respectfully submitted, 
plies F¥tzpa ck 


ichard J. Wertheimer 
Andrew S. Krulwich 
ARNOLD & PORTER 


David Goldberg 
Ronald S. Kadden 


KAYE, SCHOLER, FIERMAN, 
HAYS AND HANDLER 
425 Park Avenue 


| 
| 1229 19th St., N.W. 
Washington, D.C. 20036 
Sidney A. Diamond 
New York, New York 10022 
Ernest S. Meyers 
LAPORTE & MEYERS 


74 Trinity Place 
New York, New York 10006 


Counsel for 


RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 


Dated: June 28, 1972 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB : fo 
Plaintiff : 


vs : Civil Action No. 11-72 
RICHARD G. KLEINDIENST : 
Attorney General, et al 
(Formerly John N, Mitchell, : FILED 
Attorney General) 
JUN 2 8 1972 
Defendants $ 
JAMES §. LAVZY, Clerk 
ORDER 


Upon consideration of plaintiff's Petition for Rehearing 
and Application for Injunction, and the opposition filed thereto, 
the Court finds that plaintiff's claims and requests have been 
fully and properly stated in the June 8, 1972 Memorandum Opinion 
and that plaintiff has not made a sufficient showing to justify 


his request for an injunction or stay. Accordingly, it is by 
He 


the Court, this Qe day of ~\taw 2 1972, 


ORDERED that plaintiff's Petition for Rehearing, and 
Application for Injunction pending appeal should be and the same 


hereby are denied. 


~~ 


IN THE UNITED STATES DISTRICT COURT 


& 
FOR THE DISTRICT OF COLUMBIA “f y 
g 
Ay, es &o 
bk qe 
Dy DP 
RONALD SHAAB “y e 
(Also known as Ronco, Inc.) “ng, 


Plaintiff, 


Civil Action 
No. 11-72 


Vv. 
RICHARD G. KLEINDIENST, 
ATTORNEY GENERAL, and 
L. QUNICY MUMFORD, 
LIBRARIAN OF CONGRESS, 


Defendants, 


RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 


Defendant-Intervenor. 
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MOTION TO DISMISS DIRECT APPEAL 

TO SUPREME COURT FOR FAILURE TO 

DOCKET WITHIN THE TIME SPECIFIED 

Recording Industry Association of America, Inc., 

Defendant-Intervenor herein, moves to dismiss the Direct 
Appeal to the Supreme Court which has been noticed herein 
by Plaintiff Shaab under the provisions of 28 U.S.C. §1253. 
Plaintiff has failed to docket his appeal in the Supreme 
Court within sixty days of the filing of the Notice of 
Appeal as required by Rule 13(1) of the Rules of the 
Supreme Court, Plaintiff filed his Notice of Appeal on 
July 27, 1972, Thus, under Supreme Court Rule 13, his 


appeal was to have been docketed by September 25, 1972. 


However, the case has not been docketed and Plaintiff's 

time to docket has not been enlarged by a Justice of the 
Supreme Court. This Court, therefore, should dismiss the 
appeal pursuant to the provisions of Rule 14(1) of the Rules 
of the Supreme Court. 


Respectfully submitted, 


itZpat k 
Wertheimer 
rew S. Krulwich 


ARNOLD & PORTER 
1229 Nineteenth Street, N.W. 
Washington, D.C. 20036 


Sidney A. Diamond 
David Goldberg 
Ronald S. Kadden 


KAYE, SCHOLER, FIERMAN, 
HAYS AND HANDLER 

425 Park Avenue 

New York, New York 10022 


Ernest S. Meyers 
LAPORTE & MEYERS 
74 Trinity Place 
New York, New York 10006 
Counsel for 
RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 


Dated; October 24, 1972 


CERTIFICATE OF SERVICE 


I hereby certify that on October 24, 1972, I 
caused to be served by United States mail upon counsel 
listed below, copies of the foregoing Motion to Dismiss 
Direct Appeal to Supreme Court for Failure to Docket 
Within the Time Specified: 

James L. Fisk, Esq. 

11 Fifth Street, S.E. 

Washington, D.C. 20003 

Attorney for Plaintiff 

Howard E. Shapiro 

Department of Justice 


Washington, D.C. 20530 
Attorney for Defendants 


Attorney for Defendant-Intervenor 
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IN THE UNITED STATES DISTRICT COURT 0 & b 
C; 9 
FOR THE DISTRICT OF COLUMBIA 7) od 
Mere Rp I> 
Wey 


RONALD SHAAB 
(Also known as Ronco, Inc.) 


Plaintiff, Civil Action 


Ve 
No. 11-72 


RICHARD G, KLEINDIENST, 
ATTORNEY GENERAL, and L, QUINCY MUMFORD, 
LIBRARIAN OF CONGRESS, 


Defendants. 


ti a a a 


MOTION TO DISMISS DIRECT APPEAL TO 
SUPREME COURT FOR FAILURE TO DOCKET 
WITHIN THE TIME SPECIFIED 


The government defendants move to dismiss the 
direct appeal to the Supreme Court noticed herein 
under 28 U.S.C. 1253, for failure to docket the appeal 
within sixty (60) days after the notice of appeal was 
filed as required by Supreme Court Rule 13(1). 

The judgment of this Court, sitting as a three- 
judge district court, was entered on June 8, 1972, 
and appellant's Petition for Rehearing and Application 
for Stay pending Appeal was denied June 28, 1972; 
plaintiff filed its notice of appeal on July 27, 1972. 


More than sixty (60) days have now passed since 
the filing of the notice of appeal but the appeal has 
not been docketed in the Supreme Court as required by 
Supreme Court Rule 13. Since the case has not been 
docketed and the time to docket has not been enlarged 
by a Justice of the Supreme Court, this Court may 


dismiss the appeal pursuant to Supreme Court Rule 14(1). 


Respectfully submitted, 


THOMAS E. KAUPER 
Assistant Attorney General 
Antitrust Division 


HAROLD H. TITUS, JR., 
ited States Attorney 


Attorney, 
Department of Justice 


Attorneys for defendants. 


CERTIFICATE OF SERVICE 


I hereby certify that on October 20, 1972, I 
caused to be served by mail upon counsel Listed below 
copies of the foregoing Motion to Dismiss Direct Appeal 
for Failure to Docket Within THE TIME SPECIFIED. 

James L. Fisk, Esquire 


11 Fifth Street, S.E. 
Washington, D.C. 20003 


James F. Fitzpatrick, Esquire 
Arnold & Porter 

1229 = 19th Street N.W. 
Washington, D.C. 20036 


HOWARD E. SHAP ERO 
Attorney 
Department of Justice 
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UNLTED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB ) 
(Also known as Ronco, Inc.) 2) 
Plaintifé, 
Vv. 3 Civil Action No. 
RICHARD G, KLEINDIENST, ) - 
ATTORNEY GENERAL, AND L. quincy MUMFORD, 5 J 
LIBRARIAN OF CONGRESS, ) 
) Fy 1 
Defendants, ) = Ee Dp 
Noy l4 
- TAN, 
ORDER és “8 Maye, 
1 9 Cosy 


Upon consideration of the motion of the government defendants 
herein to dismiss plaintiff's direct appeal to the Supreme Court 
of the judgment of this Court of June 8, 1972, and it appearing to 
the Court that the said notice of appeal was filed by plaintiff 
on July 27, 1972; that plaintiff has failed to docket the said 
appeal within sixty (60) days of filing notice thereof as required 
by Supreme Court Rule 13(1); and that plaintiff's time to docket 
the said appeal has not been enlarged by a Justice of the Supreme 


Court, it is by the Court this / 3‘ day of ay a. 972, 


ORDERED that the motion of the government defendants 
herein to dismiss plaintiff's appeal be, and it hereby is 


granted; and it is 


FURTHER ORDERED that, pursuant to Supreme Court Rub 14(1), 
plaintif£'s appeal be, and it hereby is, dismissed, 


11-72 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that service of the foregoing proposed 
Order has been made upon plaintiff by mailing a copy thereof 
to James L. Fisk, Esq., 11 Fifth Street, S.E., Washington, D.C. 
20003 and to James F, Fitzpatrick, Esq., Arnold & Porter, 1229 - 
19th Street, N.W., Washington, D.C. 20036, on this gt 
day of . » 1972. 


ML . KA 
Assistant United State Attorney 
U.S. Courthouse 

Room 3433 


426-7381 
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UNITED STATES DISTRICT COURT Ej vL ED | 
FOR THE DISTRICT OF COLUMBIA | 
JUL27 4 

RONALD SHAAB d 

Plaintiff SMES. DAVEY, Cer 
V8. 

RICHARD G, KLEINDIENST, 

Attorney General, et al 

(Formerly John N, Mitchell, 


Defendants 


: Civil Action No. 11-72 


° yp 


NOTICE OF APPEAL TO THE SUPREME COURT OF THE UNITED STATES 


| 
I. Notice is hereby given that Ronald Shaab,plaintiff above 
named, hereby appeals to the Supreme Court of the United States 
from the final order dismissing the complaint, entered in this 
action on the 28th of June, 1972. 
This appeal is taken pursuant to 28 U.S.C. 1253. 
II. The clerk will please prepare a transcript of the record 
in this cause, for transmission to the Clerk of the Supreme 
Court of the United States, and include in said transcript the 
following: 1. Complaint. 2. Answer. 3.Memorandum orders of the 
7th and 28th of June, 1972. 
III. The folbwing questions are presented by this appeal: 
1. The Act of Congress attempting to give copyright 
monopoly to non-authors is an unconstitutional 
act on part of Congress and the Defendants. 
2. The Act of Congress that takes the copyright 
monopoly away from authors for 2¢ and gives 
this monopoly to an already existing monopoly 
is violative of due process, unfair and discrimin- 
atory and is unconstitutional. 
3. The Act complained of is ambiguious and incapdie of 
being correctly intrepreted. 


a oC Pd Y 
nce ee Lat A 
( James L. Fisk Attny.Appellna 
4961 Quebec N. W. Wash. DIC. 


I, James L, Fisk, attorney for Ronald Shaab, appellant herein, 


and a member of the Bar of the Supreme Court of the United States 
hereby certify that, on the 27th day of June, 1172, I served a 
copies of the foregoing Notice of Appeal to the Supreme Court of 
the United States on the several parties thereto, as follows: 

1, On the United States, by leaving two copies in the office of 
the United States Attorney for the District of Columbia at the 
Federal Court House, and by mailing a copy in a duly addressed 
envelope, postage prepaid, to the Solicitor General, Department 


of Justice, Washington D, C, 
245n the Defendant-Intervenor by mail 1229 19th St. Wash. D. C. 


| 
PP. | 


COPY  SupREME COURT OF THE UNITED STATES | 
OFFICE 'OF THE CLERK 
WASHINGTON; 2G, 60845 c ( ; IVE. 
; jE 2 & (972 


JAMES F. DAVEY, Cicer 


MLLE D 
James,L. Fisk, Esq. 
4961 Quebec N.W. JUL 2 8 1972 Jo 


Washington, D.C. 


July 27, 1972 


JAMES F, DAVEY, Clert | 


RE: “Round: Shaw. Fe pichert Kleindienst, 
‘et , 
Gnsilestion aie) asic De Civ. #11-72) 


Dear Mr. Fisk: °: 


_ Your application. for an injunction in 
Ce at ce etce Durga a: 
was presented ‘to Mr. Chief Justice a 
on suly: ‘26,1972, endorsed thereon: 


"Denied. 
7/26/72 
Wi E. a 


Very truly yours, 
Michael Rodak, Jxv., Clerk 


. Francis J. Lorson 
FIL:he Assistant 


cc: Hon. Erwin N. Griswold 
Solicitor General of the United States 


/ererk 
USDC + D.C, 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RONALD SHAAB 
(Also known. as Ronco, Inc.) 
Plaintifé, 
Vv. Civil Action No. 


RICHARD G, KLEINDIENST, 
ATTORNEY GENERAL, AND bs QUINCY MUMFORD, 


ee Ne Sel Net Se et Se eet et et et et 


LIBRARIAN OF CONGRESS, Fr 
; Defendants, ! L E 
No 
J. "14 wr 
ORDER wae 46: savas, += ork 


Upon consideration of the motion of the government defendants 
herein to dismiss plaintiff's direct appeal to the Supreme -Court 
of the judgment of this Court of June 8, 1972, and it appearing to 
the Court that the said notice of appeal was filed by plaintiff 
on July 27, 1972; that plaintiff has failed to docket the said 
appeal within sixty (60) days of filing notice thereof as required 
by Supreme Court Rule 13(1); and that plaintiff's time to docket 
the said appeal has not been enlarged by a Justice of the Supreme 


Court, it is by the Court this ) 3 day of 972, 


ORDERED that the motion of the government defendants 
herein to dismiss plaintiff's appeal be, and it hereby is 


granted; and it is 


FURTHER ORDERED that, pursuant to Supreme Court Rub 14(1), 
plaintif£'s appeal be, and it hereby is, dismissed, 


11-72 


